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record from the Supreme Court of the State of Lowsiana, and
was argued by counsel. On consideration whereof, 1t 15 now
here ordered and adjudged by this court, that the judgment of
the said Supreme Court mn ths cauvse be and the same 1s here-
by reversed, with costs, and that this cause be and the same 1s
hereby remanded to. the saxd Supreme Court, to be proceeded
with an conformity to the opmon of this court, and as to law
and justice shall appertamn.

Tae WEesT River Bringe Compaxy, PLAINTIFFS IN ERROR, v. JOSEPH
Dix axp THE Towns oF BRATTLEBORO® AND DUMMERSTON, ‘IN THE
County oF WinpaAM, DEFPENDANTS IN ERROR.

Tae Wesr River Bripee ComPANY, PLAINTIFFS IN ERROR, ». THE
Towns or BraTTLEBORO’ AND DummersTON, IN THE CoUNTY OF
‘WinprAM, anDp JosErH Dix, Asa BovpeNn, axp Puiness Unper-
‘WooDp, DEFENDANTS IN EREOR.

A bridge, held by an mcorporated com;ia.ny, untder a charter from a State, may be
condemned and taken as part of a public road, tnder the laws of that State.

This charter was a contract between the State and the company, but, like all pn-
vate rights, it 1s subject to the right of eminent domain in the State.

The Constitution of dxe United States cannot be so construed as to take away this
night from the States.

Nor does the exercise of the right of eminent domain interfere with the mwviolability
of contracts. All property is held by tenure from the State, and all contracts are
made subject to the right of eminent domain. The contract 1s, therefore, not
violated by the exercise of the nght.

The Constitution of the United States mtended to prohibit all such laws imparng
the obligation of contracts as mterpolate some new term or condition, foreign to

the ong;!nal agreement.

Propertg eld b! an meorporated company stands upon the same footing with that
held by an individual, and a franchise cannot be gisungmshed from other prop-
erty.

Taese cases were brought up, by a wrnt of error 1ssued un~
der the twenty-fifth section-of the Judiciary Act, from the Su-
preme Court of Judicature of the State of Vermont.

In 1795, the legislature of Vermont passed an act, entitled,
“An act granting to John W Blake, Calvin Knowlton, and
therr associates, the privilege of building. a tell-bridge over
West River, m Brattleboro’ ”

The first section enacted that Blake, Knowlton, and -themr
associates, should be and continue a body politic and corporate,
by the name of the West River Budge Company, for one hun-
dred years, and that they should have the exclusive privilege
of erecting and continuing a bridge over West River, within
four miles from the place where said stream umted with Con-
necticut Raver.
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The second section fixed the rate of tolls.

The third section enacted, that, at the expiration of forty
years from'the 1st of December, 1796, the judges of ‘the Su-
preme Court should appoint commissioners to examine the
books and accounts of the company, and if it should appear
that the net proceeds should have averaged a larger sum than
twelve per cent. per annum, the judges should lessen the tolls,
provided they did not reduce them so low as to prevent the
proprietors from recerving twelve per cent.

The remainng sections provided for the government of the
company, for their keepmg the bridge in good reparr, &c., &c.

Durmg the years 1795, 1796, and 1797, the company built
the bnidge.

In 1799, Josiah Arms conveyed to the company a small
prece of land, about two acres, lymg on the south bank of:
‘West River.

In 1803, the legislature passed a supplement to the charter,
which altered the rate of tolls, but left the remaimng parts of
1t unaltered’

In November, 1839, the legislature passed an act entitled, “An
act relatmg to highways,” 1n and whereby 1t was enacted and
provided, that ‘‘whenever there shall be occasion for any new
highway m any town or towns m this State, the Supreme and
County Courts shall have the same power to take any real estate,
easement, or franchise of any turnpike, or other corporation,
when, 1 thewr judgment, the public good requires a public high-
way, which such courts now have, by the laws of this State, to
lay out highways over.andividual or private property , and the
same power 1s granted, and the same rules shall be observed,
m making .compensation to all such corporations and persons,
whose estate, easement, franchise, or rights shall be taken, as
are now granted and provided n other cases, provided, that
no such real estate, easement, or franchise shall be taken
the manner and for the purposes aforesaid, unless the whole of
such real estate, easement, or franchise belonging to said cor-
poration shall be taken, and compensation made therefor.”

On the 25th of August, 1842, Joseph Dix and fifty-four other
persons presented the following petition to the County Court
for the county of Windham —

“That the public mghway or stage-road, leading from the
stage-house of Henry Smith, n Brattleboro’, through the north-
erly part of said town, and through the town of Dummerston,
to the south line of Putney, m said county, has for a long time
been a subject of great complaimnt, both on account of the steep
and dangerous hills, and the great difficulty of keeping the
same 1n repar, as now travelled. That various and repeated
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attempts have been made to improve the same, with little suc-
cess. Your petitioners further represent, that, from-actual sur-
vey and admeasurement, they are confident a highway may be
laid between said termim, and made at a moderate expense,
which will avoid most of the hills and be perfectly satisfactory
to the public. Your. petitioners are aware that some altera-
tions have recently been made on said route by a committee
of this court, upon the petition of Paul Chase and others, and
that indictments are now pending aganst said towns for not
making the same, but your petitioners believe that said com-
mittee, i ordering said alterations, are mfluenced by the soli-
citations of interested individuals, rather than the public good,
and that if said alterations are worked, they would form but
little improvements, and that the pubhc will never be satisfied
until smd highway 1s laid on the best possible route, and fur-
ther, that 1t will cost as much to make saxd alterations,-('whlch
we consider to be useless,) as 1t will to make a good travelling
road on the route contemplated by the petition.

¢« And your petitioners further represent,-that the toll-bridge
across West River, on said route wmn Brattleboro’, owned by the-
West River Bridge Corporation, 1s, and for.a long time has
been, a sore grievance, both to the traveller and the inhabitants
of the towns m the vicimity, who have occasion to pass and
repass, travel and labor, on said mghway; and however the
legislature 1n the infancy of the State may have exercised a
sound discretion 1n granting saxd toll-bridge, yet, 1 the present
1mproved and thriving condifion of the mhahitants, your peti-
tioners are unable to discover any good reason why said griev-
ance should longer be endured, or why the wealthy town of
Brattleboro’ should not, as well as other towns much less able,
sustamn a free bridge. across West River. Your petitiouers
therefore pray the court, by an able, judicious, and dismterested
committee, to cause said.route to be surveyed, and such altera-
tions and 1mprovements to be made in the old road, or a new
one to be laid, as the public good may require, and also to
take the real estate, easement, or franchise of the ¢ West Raver
Bridge Company,’ a corporation ownng the aforesaid toll-
bnidge, for the purpose of making,a free road and bridge across
said niver, agreeable to the statute in such case made and pro-
vided , and as i duty bound will ever pray ”

In conformity with the above prayer, the court appointed
three persons to examme the premses and make report.

In May, 1843, the commaissioners reported that they had ex-
amined the premises, and were unammously of opmion that a
new road ought to be laid out over a considerable portion of
the distance between the termimm mentioned m the petition,

43*
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which road, they said, they had caused to be surveyed and laid
out. The report then proceeded as follows —

“The said commissioners also examned the toll-bridge
across West River in Brattleboro’, and have taken into consid-
eration the propriety of laying a free road across said bridge, at
the expense of said town of Brattleboro’, as contemplated by
said petition, and m this the said commissioners were unam-
mously of the opinion, that public good required that the real
estate, easement, or franchise of the West River Bridge Corpo-
ration should be taken, and compensation made therefor, that,
said toll-bridge might thereafter become a free bridge. The
said commissioners have therefore assessed to the said West
River Bridge Corporation the.sum of four thousand dollars, to
be paid to the said West River Bridge Corporation out of the
treasury of said town of Brattleboro’, mn full compensation for
all real estate, easement, or franchise belonging to saxd corpora-
tion, which real estate, easement, or franchise 1s situate m said
town of Brattleboro’, near the mouth of West River, and 1s
supposed to be more particularly described n a deed from Jo-
siah Ames to the West River Bridge Company, dated on the
first day of April, in the year seventeen hundred and nmnety-
mne, and recorded in Brattleboro’ records of deeds, liber D,
page 203, contamning two acres of land, be the same more or
less, with a covered bridge, gate, toll-house, barn, and other
buildings thereom

THOMAS F HAMMOND,
JULIUS CONVERSE,
ISAAC N. CUSHMAN,

‘ , Commassioners.”’

To this report; the West River Bridge Company, the town
of Brattleboro’, the town of Dummerston, and the persons who
were entitled. to damages for the loss of land, &ec., all filed ob-
Jections.

The town of Brattleboro’ filed five objections, the last of
which was as follows —

5. Because 1t does not appear from sad report, and 1s not
true 1 fact, that there was, or that said commssioners consid-
ered that there was, any occasion for any new highway on
said route whthin a great distance, to wit, within two miles of
saxd brnidge.”

The town of Dummerston filed ten objections, the first four
of which are as follows —

1. Because said commissioners proceeded in said report to
discontinue the Indited Road, so called , a road of which the
petition.of Joseph Dix-and others did not ask the discontinu-
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ance, aroad which said town was then liable to make, and
has since raised money to make.

« 9. Because the acceptance of said report would render the
mamtenance of two roads necessary through a large part of the
town, while the natural difficulties are so great, that, with only
one, the burdens of said town, when compared with 1ts means,
are unusually onerous.

¢« 3, That said surveyed .route, or Nurse Swamp route, so
called, 1s a longer, more wet, and more expensive route, be-
tween the termini 1n question.

«4, That said commussioners were partial, prejudiced, and
mistaken, and acteé under the mfluence of msrepresentations.
made by interested persons.”

The persons to whom damages were awarded by the report
were fifteen m number. Eleven of these filed six objections,
the first of which was as follows —

¢« 1, Because the said commissioners were partial, prejudiced,
and mistaken, and acted under the misrepresentations made by
nterested persons.”

The West River Bridge Company filed. seven objections, the
sixth of which stated the charter, their observance of 1t, and
their desire for its-confinuance.

In November, 1843, the case was tried, and the report of the
commussioners was accepted, The two towns were ordered to
pay the damages awarded to the persons through whose lands
the road was laid -out, and * the fown of Brattleboro’ to pay: to
the West River Brndge Company the sum of damages, as as-
sessed by said commissioners, by the 81st day of ‘May, 1844,
and that said bridge be opened for the free public travel by the
1st day of June, 1844.”

In February, 1844, a writ of certioraré was sued out from
the Supreme Court, whereby the whole proceedings of the
County Court were brought up for review Upon the argnment,
the West River Bridge Company, i addition to the exceptions
which they had presented to the court below, filed the two fol-
lowing: —

“First. 'That the .saud statute of this State, having been
enacted long after the said grant by the same State of the sad
franchise of toll to the said West River Bridge Corporation,
and Jong after the said grant was accepted and acted on by the
said corporation; is of no validity for the purpose of-authorizing
the taking of the said franchise agamnst the consent of said cor-
poration, or the laymng out.of a free putblic ighway over and
upon the said bridge, on the ground that the said statute, if 1t
purports to authorize the proceedings aforesaid, 1s a violation
of the contract of. this'State with the said corporation, and 1s
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therem repugnant to that clause of the Constitution of the
United States which provides that no State shall pass any law
mmpairing the obligation of contract.

% Secondly That irasmuch as 1t 1s apparent upon the said
record, and. proofs filed i said cause, copies of which are here-
unto a.nnexed that there 1s no occasion for any new highway
withm the sad town of Brattleboro’, near said bridge , and that
no new highway 1s m fact laxd out, or adjudged to be lad out,
within the distance of two miles from either termmus of said
bridge, and that the damages awarded to the saxd West River
Bridge Company are grossly madequate as a compensation for
the value of the corporate fianchis~, and other property ad-
judged to be taken, the taking of the said franchise, and lay-
mg out of the said free public highway over and upon the said
bridge, by the judgment of the said County Court, under such
-clrcumstances, a mere evasion, under color of law, of the said
provision of the Constitution of the United States, and an ex-
ercise of authority under this State which 1s wholly nvalid as
agawmst the said West River Bridge Company, on the ground
of its bemng repugnant to the constitutional provisions afore-
said.”

The Supreme Court passed the following judgment:—

¢ And thereupon, after hearing the respective parties by their
counsel, upon their respective allegations, and the said excep-
tions 1n said record contamned, it 1s considered, ordered, and ad-
judged by the court here, that the statute aforesaid was and 1
valid for the purpose of taking the said franchise, and laymg
out the said free public ighway over and upon the said bridge,
and that the same was and 1s 1 no wise repugnant to the Con—
stitution of the Umted States, and that the said proceedings
of the saaid County Court were a lawful exercise of the au-
thonty of the State under the said statute, and neither repug-
nant to nor an evasiwon of the provisions of the said Constriu-
tion, and that there 1s no error m the record and proceedings
aforesmd , and that the 'said defendant parties recover their
costs.”

To review this judgment, a writ of error brought the case
up to this court.

It was argued by Mr Webster and Mr Collamer, on behalf
of the plamntiffs 1 error, and Mr Phelps, for the defendants mn
error. On both sides argumentative briefs were filed, and al-
though all the counsel added many illustrations and arguments,
orally, to their respective briefs, in the progress of discussion,
yet the reporter thinks 1t the safer course to reprint the briefs
themselves..
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Mr Webster and M7 Collamer, for the plamtiffs mn error.

In the township of Brattleboro’, mn. Vermont, A. D. 1795,
there was a public mghway along the west bank of Connecti-
cut River, and passing across West Raver, a tributary of the
Connecticut, which public highway was re-surveyed that year,
and ever has, and still does, continue unaltered within said
town. This re-survey was under an act of 1795. (Whitney’s
affidavit, and copy of survey., Record, pp. 34, 35.)

In 1795,-by an act of the legislature of Vermont, the plamn-
tiffs were created a corporation for one hundred years, with the
exclusive- privilege of erecting and confinuing a toll-bndge
over West River, within four- miles of the place where that
stream umtes with Connecticut River, and the rate of toll was
fixed by said aet. The.act provided that the bridge should be
built where:the road was to be surveyed, and within two years,
and it was so done. (Charter, Record, p. 26, § 4, and proviso
to § 6, p. 28.)

The act further provided, that, at the expiration of forty
years, the outlay.and mncome of the plamtiffs might be exam-
med by commuissioners, appomted by the Supreme-Court, and,
if the .plaintiffs had realized more than twelve per cent. per
annum, the court might reduce. the toils so as to yield only
that amount. The plamntiffs, within the limited time, erected
the bridge, and have ever simnce sustamed it, having several times
rebuilt it , and now, at great expense, have erected so large a

of it with stone, that to sustamn it 18 much less expense
than formerly, and the franchise’ and bridge ate now of great
value, to wit, of the value of ten thousand dollars. (Record,

. 56.
P By Z:he general law of Vermont relating to highways, the
County Court, on petition, may appoint commaissioners to lay
out highways within the county, who survey the way and’
assess the damage to the landholders, and make.report to the
court, who thereupon make thewr orders accordingly, and the
same power 3s given to the Supreme Court, mn laying highways
mto two or more counties. (Revised Statutes of Vermont,
. 553.)

P In November, 1839, the legislature passed “an act relating
to highways,” which.provided, ‘ whenever there shall be-oc-
casion for any new highway n any town or towns within this
State, the Supreme and County Courts shall have the same
power to take any real estate, easement, or franchise of any
turnpike or other corporation, when m thew judgment the
public good requires a public highway, which such courts now
have, by the laws of the State, to lay out. hyghways over indi-
vidual or private property, and the same power 1s granted, and
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the same rules shall be observed, m making compensation to
all such corporations and persons whose estate, easement, fran-
chise, or right shall be taken, as are now granted and provided
n other cases, provided that no such real estate, easement, or
franchise shall be taken m the manner and for the purpose
aforesaid, unless the whole of such real estate, easement, or
franchise belonging to said corporation shall be taken, and
compensation made therefor.”

In 1842, a petition was presented to the County Court of the
county of Windham, Vermont, praymng for a re-survey and im-
provements 1 the highway, beginning 1n the village .of Brat-
tleboro’, and leading north across this bridge, and thence north
to and through the town of Dummerston, and in relation to
this bridge, 1t 1s represented in the petition as a great * griev-
ance, and should no longer be endured”, and praymg that
said road be re-surveyed, and the real estate, easement, or fran-
chise of the “ West River Bridge Company ”” should be taken
for the purpose of making a free road and brnidge across said
nver. On that petition the court appomnted commissioners,
who proceeded to examine the road.and decide m the premuses.

They surveyed and laid out a road in this manner, (as ap-
pears, Record, p. 17,) beginnmng at Brattleboro’ village, about
one mile south of this bridge, and following the exstihg high-
way to and across the bridge, and thence north of the bndge
two miles, without making any alteration whatever. (Record,
p. 32, and Report, p. 17 ) They then report changes i the
highway, all but fifty rods of which 1s in Dummerston, and,
as to this bridge, the commissioners report as follows. —

“'The said commissioners also examimed the toll-bridge
across West River, m Brattleboro’, and have taken into con-
sideration the propriety of laying a free road across saxd bridge,
at the expense of the town of Brattleboro’, as contemplated by
said petition, and in this the said commissroners were upani-
mously of opmion, that the public good required that the real
estate, easement, or franchise of the West River Bridge Com-
pany should be taken, and compensation made therefor, that
said toll-hridge might be made a free bridge. The commis-
sioners have therefore assessed to the said West River Bridge
Corporation the sum of four thousand dollars, to be pad to the
saxd West River Bndge Corporation out of the treasury of
said town of Brattleboro’, m full compensation -for all real
estate, easement, or franchise belongmmg to said corporation,
which real estate, easement, or franchise 1s situate in said
town of Brattleboro’, near the mouth of West River.” (Record,
pp- 15, 16, and Ames’s deed, p. 32.)

This report was returned into court, and though exceptions
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and objections were thereto made on the part of the present
plaintiffs, as well-as by,saxd town of Brattleboro’, yet.the court,
on the hearing, decided to accept and approve said report, and
established the whole of -said road, and ordered that Brattle-
boro’ pay the present plamtiff the said sum of four thousand
dollars, and “that said bridge be opened- for the free public
travel.” (Record, pp. 25, 26.)

This decision and these proceedings were carried before the
Supreme Court of the State by cerfiorare, and by that couxt
affirmed, whereupon the plamntiff brings this wnt of error.

By the twenty-fifth section of the Judiciary Act of the
United States, it 1s provided, ¢ That-a final judgment or de-
cree m any suit, 1n the highest court of law or equity of a
State in which a decision of the suit could be had, where 1s
drawn 1n question the validity of a statute of, or authonty ex-
ercised under, any State, on the ground of their bemg repug-
nant to the Constitution, treaties, or laws of the Umited States,
and the decision 1s 1 favor of such therr validity, may be re-
exammed and reversed or affirmed in' the Supreme Court of
the United States upon a wnt of error.” The plamtiff msists
that this power and authority exercised under the State of
Vermont, and the statute of that State, passed in 1839, under
which the power was exercised 1 the manner 1t was done, are
repugnant to the Constitution of the United States.

This court 1s never called on to decide a State law uncon-
stitutional 1n the abstract. It-must have a case before at, and
the question 1s, Is 1t constitutional as construed and applied
the case by the State comrt? If 1t were not so, the State
courts have but to take a State law, good on 1its face, and con-
strue 1t to cover cases, however grossly unconstitutional, and
there would be no redress, as 1t mght be said, The law 1s good,
but the decision 1s bad, but that 1s not within the jurnsdiction
of ‘s court. The only way 1s to treat the State.statute as
the State court has treated and applied 1t in the case, and then
to consider whether, for such a purpose, 1t 1s constitutional.
Such has been the course mn this court. A law may be consti-
tutional for some purposes, and not for others. (Golden .
Prince, 3 Wash. C. C. R. 313.) The statute of Maryland,
levying a tax on any bank put in operation i that State with-
out consent of 1its legislature, was not decided as unconstitution-
al 1n the abstract. It wasundoubtedly good as to private banks,
or those of other States, but when it was applied by the State
courts to a branch of the United States Bank, then this-court
decided that, for that purpose, it was bad, bemng unconstitu-
tional. (McCulloch ». Maryland, 4 Wheaton, 235.) The
statute of New York, granting the exclusive navigation of its
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waters by steam-vessels, was, by this court, holden as uncon-
stitutional, as applied to vessels commg fronr without the State.
(Gibbons v. Ogden, 9 Wheaton, 209.) Indeed, the words of
the United States statute are carefully adapted to such an ob-
Ject. It provides, not merely that this court 1s to pass on the
constitutionality of the State law, but on any authonty exer-
cised under any State. If, then, 1t appears that, in this case,
the plantiffs’ rights.have been invaded by any authority under
the State, or by any law of the State repugnant to the Const:-
tution of the Umted States, the decision of the State court
must be reversed.

I It 1s msisted by the defendant, that this 1s a pretended ex-
ercise of the power of the emimnent domain, as an mmcident of
sovereignty, —the takmg of private property for public use,
when, 1n truth and reality, 1t 1s but an actual imparing and
destroying the force and obligation of a contract, contrary to
the provisions of the United States Constitution.

This 1s attempted to be effected under the disguse. of calling
this 'grant and franchise property. It is no such property as
falls within, or can be the subject-matter of, the eminent do-
mam. The origmal 1dea of the emment domain was the nght
of sovereignty, or residuum of power over the land which re-
mained in the sovereign or lord paramount after the fee granted.
to the feudatdry, and was therefore confined to the.realty In
the progress of arts and commerce, when personal property be-
came worthy of legal consideration, this power of sovereignty
was extended over that, and even inclided debts. But this
grant to the plamntiffs can fall within no such category of prop-
erty. Itis a franchise, a pure-franchise. It included the grant
of no property, real or personal. It lay in grant, and not in
livery It was created by, and had its existence in, the grant
1n the contract, and it could cease only by imparing and de-
stroying that contract. If a private debt or contract, 4s a chose
m action, could be taken under the power of eminent domain,
yet still the -debt 1s kept on foot and m force. But thisisan
attempt, not to take and keep in force this contract, but acti-
ally to extinguish and destroy it. Even if 1t were true, as has
been holden, that property which the corporation create or ac-
qure, and the taking of which would not destroy the grant,
mght be taken 1n the proper exercise of this-power of eminent
domain, yet the grant itself, the franchise, i1s no property A
franchise 1s defined to be “a royal privilege or branch of the
king’s prerogative, subsisting 1n the hand of a subject.”

The State alone possessed the power to erect and sustain
toll-bridges across large streams 1 the public highway This
prerogative was duly granted to the plamntiffs as to a certam
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stream , and 1 the plamntiffs’ hands, within the limitations of
the grant, 1t could not be: overthrown by the exercise of another
branch of the sovereignty of only equal and no greater force.
It 1s true, that the shares mn a corporation are property, but the
franchise 1s not. It cannot be taken to respond to any liabili-
ties of the corporation, and can only be extmguished by-for-
feiture. It is entwely unlike a grant of land, to. which the
State court compare 1it, m this,—this 18 a grant of royal pre-
rogative, or .branch of sovereignty, whereas, when land 1s
granted, all the powers of sovereignty, to enforce the laws, levy
taxes, and.mn all other respects, remamn still in the State over
the granted territory

II. All the powers of the States, as sovereign States; must
always be subject to the limitations expressed in the United
States Constitution,;nor can they any more be permaitted to.
overstep such limitations of power by the exercise of one branch
of sovereignty than -another. What 1s forbxdden to them, and
which they.cannot do directly, they should not be permitted
to do by color, pretence, or oblique wndirection. Among other
matters limiting and restricting- State sovereignty 1s this —No
State shall pass “any law impairing the obligation of con-
tracts.” 'The power of emment domam, like every other sov-
ereign power 1 the State, 15 subjeet to this limitation and
prohibition. Laws ereating corporations, with powers for the
benefit of the.individual corporators, even though for public
purposes, like turnpikes, railroads, toll-bridges, &c., have al-
ways, and by almost every court m the Umon, and by this
court, been decided to be contracts between the government
and the corporators. The plaintiffs’ grant and franchise was™a
contract of the State for .one hundred years, and by this act of
1839, and the proceedings under. i, that contract is not only
mmpaired, but utterly destroyed, and this a State can no more
do under the power of -eminent domaim, than under the law-
making power, or any other power of sovereignty It 1s said,
the citizen 1s safe, because, under the exercise of the eminent
domain, he 18 'to receive compensation for whatever 1s taken.
That furnishes no secunty, for the mode and amount of com-
pensation 1s fixed ez parte by the government and its agents,
and, besid~s that, the prohibition of the Constitution 15 general,
and contains no &xception for this exercise of this power of
emment domain as to contracts.

If the provision of the Constitution,. which forbids the im-
paring of contracts, does not extend to the contracts of the
State governments, and they are left subject to be destroyed by
the emmnent domamn, then there 1s an end of public faith. It
1s said, by every writer, and by almost every court which has

VOL. VI. 44
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passed- on this subject, the emment domamn, that it must rest
with “the legislative power to determine when public uses re-
quire the assumption of private property,” and to regulate the
mode of compensation. (2 Kent’s Comm. 340.) If to this 1t
be holden that this extends even to contracts of the govern~
ment 1tself, then 1t follows, that the State of Mississipp, or any
other State indebted, has but by law to declare that the public
good requires that the State debts, bonds, &e., shall be taken
for the public use, and appomnt commissioners to fix their pres-
ent market value to the holders, and, on payment thereof,
declare them extingmshed. Such 1s the real character of this
transaction.

III. The power or authorty exercised under the State mn
this case was this wunder the pretence of laying.a new.high-
way, where none was required; and none, mn fact, laid, they
have taken a franchise, and abolished the. tolls of a chartered
bridge. By the statute of 1839, under which this proceeding
1s attempted to be justified, it 1s provided, ¢ whenever there
shall.be occasion for any new lghway,” &ec., &c. In this
case, 1t appears that there had been there a highway from
1796, and this bridge was built in that highway, and this pub-
lic stage-road was followed by the commussioners who made
this survey for more than a mile south of this bridge, across 1t,
and two miles north of it, without variation, and this was ap-
proved by the court, thus conclusively deciding that no new
highway was required there. All that was mere pretence and
fiction, and shown by the record to be false. Let us now re-
duce to-undisgmsed English that statute of the State, as it was
construed and enforced by the authority exercised under the
State 1 this case. Whenever any toll-bridge heretofore granted
becomes.of any value to the proprietors, and thereby obnoxious
to the mhabitants of the viemity, they may present a petition
to.therr County Court, and therem falsely pretend that a new
highway 1s.there needed, and the court shall appomnt commis-
sioners, of thewr own selecting, who may pretend to lay out a
new, lughway, but really only follow the old one across the
bridge, and appraise the damage to the propmetors of the
bridge , and the court may théreupon declare and adjudge, that
all tolls at said bridge cease on said sum beimng paid, though the
time of the grant has not expired, and though the sum does
not equal half the value of the franchise. This would be, 1n
substance, enacting, that “hereafter no tolls shall be paid for
passing West River Bridge, the same bemng hereby abolished,
because they are offensive to the vieimty, and the proprietors
shall receive such gross sum as persons selected ez parfe by
the vicimty or State shall decide.” All thisis but destroymng
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the contract by which the franchise was created, under the
color and pretence of exercising the eminent domam. Chan-
cellor Kent, 1n treating of this power of emimnent domain, says

— «If they should vacate a grant of property or of a franchise,
under a pretext of some public use or service, such cases would
be abuses of their discretion, and fraudulent attacks on private
rights, and the law be clearly unconstitutional and void.”
(2 Kent’s Comm. 340.)

IV 1t has been holden in every State, where the pomt has
arisen, and before judges of this court, that every turnpike,
railroad, or toll-bridge, though made by a corporation, still is
a hlghWay, -and an erection for public use, and therefore a
clause m such grant to take private property, makmg compen-
sation therefor, without consent of the owner; for such high--
way, 18 a legitimate éxercise of the power of emimnent domamn.
‘When, therefore, this power has been exercised, or the delega-
tion of its exercise has been granted to the corporation and been
used, and the private property been taken and devoted to the
public use, the power has exhausted itself on the subject. All
that remains 1s the contract of the State with the corporation,
that 1s, that the erection shall be sustamned.by the corporation
for public use, and compensation received therefor by the re-
ceipt of certain tolls, Now; can the State impair and abolish
this contract by again exercising the power of emiment domain
on the subject? Can the State say to the corporation, We del-
egate.’to you, for good consideration, the power of eminent
doman 1n taking property to make a road or bridge for public
use, and when this 1s done, then say, We will again assume and
exercise over you the very same power we delegated and sold
to you?

V 1t 1s not necessary now to mquire whether, for the pur-
pose .of making ‘some new, extensive, and contihuous highway,
canal, or railroad, which the public good required, and which
required the including within it some short turnpike, railroad,
or toll-bridge previously granted, such turnpike, or bridge, or
railroad might not be legitimately merged 1n the greater object.
Nor 15 1t necessary, 1n this case, to decide whether this bndge
and franchise might not -be taken and destroyed to prevent
public mvasion, or to convert mto a fortification, or for any dif-
ferent public use from that to which 1t 1s already appropriated.
This case 1s of a very distinct character, and cannot be prop-
erly confounded with such cases. This bridge was erected n
a highway, constitutes a part of that mghway, and 1s devoted
exclusively- to the public use' as a mghway, nor can the pro-
prietors deprive any one of. the right of so using it. 'The at-
tempted proceeding 1s, not to appropnate it to any new public
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use, but to keep 1t devoted to precisely the same tse, but only
to abolish the tolls, which by contract belong to the plamntiff.

It 1s saxd by the State court, that this 1s the same as a grant
of land. Let us, then, supposmg this to be so. mnquire whether
a State, having, for good consideration, granted land in fee-
simple for the grantee to use, occupy, mmprove, and to sell to
others for the same purpose, can, under the power- of emient
doniain, 1 any form, take that land from the owner, and com-
pel him to receive a sum which the State’s commissioners shall
state, for the purpose of using, by the State, the same for the
-same purposes 1t ‘was used before by the owner, and to sell or
grant to others, for the same purposes and uses. If this be so,
there 1s no limitation to this power, for, as the.legislature alone
bave the nght to determine when and what private property
shall be taken for the public use, if there be superadded, that
they also shall determine what 1s public use, it must follow
that what courts have often sard, a State could not take one
man’s property and give 1t to another, 1s not true, for they
have but to declare that they will take it for the use of the
State, and then grant it to others for a greater price or better
cultivation, or take the lands of all for an agraran operation
for the public benefit. If these tolls are abolished by this
proceeding, what prevents the State from granting the same
charter to some political favorite to-morrow ?

It should be here observed, that the public can obtan no pe-
cumary benefit by this or any sumilar operation, nor be relieved
of any ‘burden thereby, except what 1s derived by fraudulently
or coercively imposing on the other party an msufficient com-
pensation, as in tius case. What the plamtiff ought justly to
recerve was the value of the franchise, that 1s, that sum which
the tolls would have yielded him beyond the expense of sus-
taining the bridge. If the public justly pay the plamtiff-that
sum, and then support the bridge, their outlay 1s precisely the
same as if they left the plamtiff to sustan.the bridge, and paid
the tolls. Unjust oppression can be the only object of this
proceeding.

This power, the eminent domain, which only within a few
years was first recogmzed and naturalized in this country; 1s
unknown to our Constitution or that of the States. It has
been adopted from writers on other and arbitrary governments,
and goes on the-ground, that all the powers heretofore regard-
ed as the incidents of sovereignty must be existing mn some
department of State authonty, which 1s far from true. But
being now recogmized m.court, our only security 1s to be found
m this tribunal, to keep 1t within some safe and well-defined
limits, or our State governments will be but unlimited despot-
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1sms over the private citizens. They will soon resolve them-
selves mto the existing will of the existing majority, as to what
shall be taken, and what shall be left to any obnoxious natu-
ral or artificial person. It 1s easy to see, that, by a very slight
improvement on the proceedings mn this case, and 1n.pursuance
of the avowed principle, that, as to the exercise of this power
of eminent domain, the legislature, or their agents, are to be
the sole judges of what 1s to be taken, and to what public use
it 1s {o be appropriated, the most-levelling ultraisms of Anti-
rentism or agraranism or Abdlitionism may be successfully ad-
vanced.

Mr Phelps, for defendants m error.

In the year 1795, the plamtiffs i error were made a corpo-
ration by act of the legislature of the State of Vermont, and,
by saxd act, had granted to them the exclusive privilege of
erecting and mamtaming a bridge over West River, wathin four
miles of 1ts mouth, with the night of taking certain tolls for
passing the same. This franchise was to continue for the term
of one-hundred years, and has not yet expwed. The company
proceeded to erect thew bridge, and have mamntaned 1t until
the mstitution of the proceeding in question, and have, during
all that time, been 1n the enjoyment of the franchise so grant-
ed. In 1842, a proceeding was mstituted in the County Court
for the county of Windham, within which said bridge was sit-
uated, under a general law of the State of Vermont for the
laying out and opemng highways, by which proceeding the
bridge was made a public and free highway, and the right to
take tolls extingmished. 'This was effected by the judicial de-
termination of a court of competent jurisdiction. In conform-
ity with the provisions of the statute, the whole property of the
plamtiffs, both realty and franchise, was appraised, and due pro-
vision made for compensation to the plamtiffs to the full value
of the same.

By a statute of that State, then and still m force (passed
November, 1839), the Supreme and County Courts have the
same power to take any real estate, easement, or franchise, of
any turnpike or other corporation, when, in their judgment, the
public good requires a public highway, which they have by
law to lay out highways over mdividual or private property

The plantiffs in error now seek to reverse the proceedings
and judgment of the State court, upon the ground that the
above-mentioned statute, so far as it professes to authorize
the extmmgmishment of therr franchise, 1s unconstitutional and
voud.

The Constitution of the United States and that of the State

44%
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of Vermont both recognize the right to take private property
for public use. The latter declares —

“That private property ought to be subservient to public
uses when necessity requires 1t, nevertheless, whenever any
person’s property 1s taken for the use of the public, the owner
ought to receive an equivalent i money.”

This provision, as well as the similar one mn the Constitution
of the United States, does not confer the power, but merely
'limats 1ts exercise.

The power 1tself 1s an essential and indispensable attribute
of sovereignty, which can be neither alienated nor abrnidged by
ordinary legislation.

Without the limitation imposed by the Constitution, it might
be exercised without compensation. Gov., &c., of Cast Plate
Manuf. Co.%. Meredith, 4 'T' R. 794, Stark ». McGowen, 1 Nott
& McCord, S. C. R. 387

Full compensation to the plamtiffs having been provided in
this case, the proceeding does not conflict with the constitu-
tion of Vermont.

Nor with that of the Umted States, as the provision n that
mstrument 1s” not restrictive of the States, but of the general
government only.

The proceeding, then, being a regular and legitimate exer-
cise of power, warranted by the constitution of the State, the
question arises, Does 1t conflict with that provision mn the Con-
stitution of the United States which prohibits a State from
passing a law mpairing the obligation.of contracts® And this
question resolves 1itself mto another, namely, Does this provis-
10n of the Constitution override, annul, or abrogate the mght
of emment domam, as 1t would otherwise exist m the sover-
eignty of the respective States?

For if this power 1s still supposed to exist, notwithstanding
this clause of the Constitution, then its legitimate exercise can-
not conflict wath that provision.

All real estate 1s held, or supposed to be held, by grant from
the State. If it cannot be taken for public use in a proper
case, and 1 a proper way, under the restriction of the State
constitution, then 1t cannot be taken at all, and the right of
eminent domain 1s gone.

That this right still remains in the-several States 15 not now
to be questioned. Rogers v. Bradshaw, 20 Johns. 742, Beel-
man ».:Sar. and Schen. Railroad Co., 3 Paige’s C. R. 45, Bos-
ton Water Power Co. v. Boston and Worcester Railroad Co., 23
Pick. 360, 15 Verm. 745, Charles River Bridge v. Warren
Bridge, 7 Pick. 459, 8. C., 11 Peters,. 546.

But there 1s no need of authorities on this pomnt. The en-
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tire practice and umversal opinion of the country, judicial and
extra-judicial, from the adoption of the Constitution to this day,
have settled.the matter.

It 1s not to be supposed, that the purpose of this restriction
was to extinguish a power m the several State sovereignties so
essenfial to the exercise-of therr functions. )

If, then, this proceeding 1s obnoxious to the objection of vi-
olating the Constitution, 1t must be for some other reason than
because private property, once granted by the State, has-been
resumed for public use in the manner pomnted out by the con-
stitution and laws of the State.

If this restriction does not forbid the exercise of the power,
does 1t limit and control 1t ? -

Ungquestionably 1t does.. A grant 1s a contract, and any
thing which defeats or impawrs rights growing out of 1t,m a
manner wnconsistent with the constitution and laws of the
State, may be said to impair its obligation. 'Thus, to take pr1-
vate property for public use without compensation, where the
State constitution forhids such taking, 1s, doubtless, prohibited
by that clause of the Constitution of the United States which
provides that no law shall 'be passed mmparing the obligation
-of contracts. -

In -order, then, to render the exercise of the nght of emi-
nent domamn justifiable and consistent with the Constitution
of the United States, 1t 1s admatted there should be, first, com-
pensation to the owner, where the State constitution requires
1t , and, secondly, such necessity for the act as a rational exer-
cise of the power, keeping in view 1ts end and purpose, requires.

As to the, compensation, 1t 1s 1n this mstance fully provided
for. So scrupulous 1s the law of the State on this pont, that
not only was the whole property of the plantiffs compensated
for at 1ts appraised value, 1n this mstance, but provision 1s made
by the statute (see Statutes of Vermont, p. 133) for a revision
of the subject, m certamn cases, by the judicial tribunals.

It was objected before the State court, that no notice was
piven to the plamntiffs by the commissioners; before proceeding
to assess damages.

The State court, doubtless, found that notice was given, as
the return of the commissioners so states. But if the fact were
otherwise, the omission does not vitiate the proceeding, as the
statute just alluded to provides a remedy n such a case.

The value of the plaintiffs’ property and the amount of com-
pensation having been ascertamned by -judicial determination,
this court will not inquire whether 1t was 1n fact reasonable or
not. The adjudication of the State court 15 conclusive, and
an error of judgment, 1n this particular, would not vitiate the
proceeding.



524 SUPREME COURT.

The West River Bridge Company ». Dix et al.

The next mnguiry 1s as to the necessity for the exercise of
the power 1 this instance.

It 1s admatted that the nght to take private property for
public use depends upon necessity. Yet that need not be of
the most stringent charaeter, — an unavoidable, uncontrollable
necessity It 1s enough if the. public interest or convenience
requure it, i short, if 1t be a measure of public expediency

Upon this principle has the .power been exercised in a vast
majority of ceses throughout the -country  All modern im-
provements n the means of communication stand upon this
footing. New roads are substituted for old -ones for con-
venience alone. Canals and railroads are not indispensable,
the country may subsist, as it has done, without them, yet
they are so intunately connected with the great imterests of
the country, and have such mmportant bearing upon its pros-
perity and welfare, that the propriety and legaliiy of the exer-
cise of this nght of emment- domain for their establishment
have never been doubted.

If the power exist m the State governments, the power of
judging of the reasonableness- of its exercise m a given case,
and of the degree-of necessity generally which justifies the
appropriation of private property to public use, must exist there
also.

This power 1s-admitted to appertain to the State legisla-
tures, and may, without question, be delegated: by them to the
judicial tribunals, as it 1s often delegated to private corpora-
tions and mere executive officers. When exercised by the
latter, it 1s- of course subject to judicial revision and control.
Upon this ground stands the proceeding m chancery in the
State court, “which has been brought hither by wnt of error.

This Judlclal function must be vested somewhere, and from
the very nature of it, 1t having reference to a matter of mere
mternal and domestic policy, it must be in the State govern-
ment.

The deeision of the State court 1s therefore, upon this pont,
canclusive, and the necessity for the exercise of the power m
this case 1s ‘judicially established.

If, then, the power has been exercised agreeably to the pro-
vision of the State constitution, and upon suffiéient necessity,
for proper and rational objects, and m a proper and legal man-
ner, the plamtiffs are driven to the alternative of either admt-
ting the constitutionality and validity of. the proceeding, or
denying the power altogether. For, if such an exercise of it
be forbidden by the prohibition m the Constitution of the
United States, all and every exercise of 1t 1s equally so.

But that prohibition was not intended: to override or abro-
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gate the right of emment domamn. 'The latter remais full,
ample, and umimpaired, to be -exerted in a sound legislative
and judicial discretion, i proper. cases and for proper ends.

The proceeding in question does not mmpair the obligation-
of the grant to. the plamtiffs in 1795.

Every grant of this kind 1s made subject to the mght of
emnent doman, and of course upon the 1myplied condition that
the property may be resumed for public use whenever the
public necessities require it. This 15 unmiversally admitted mn
respect to land, and I shall endeavour to show that there 1s no
difference 1n-this respect between land and a franchise like the
one i question. The resumption, therefore, whenever the
public exigencies ‘require it, 1s. m harmony with the onginal
intent and tenor of the grant.

It 1s not an attempt to repeal or annul the grant,but the
proceeding recogmizes its validity-and the mghts derived from
it. It is on this ground that compensation 1s made.

It 1s-a purchase by the State of the plantiffs’ franchise, and
may be’illustrated by its analogy to a purchase by a grantor
of a title denived origmally from his.own conveyance,

It 15, I am aware, a proceeding n™envitum, but, being a
purchase, 1t 13'no more m derogation of the grant, than ‘the
course of a creditor who, by virtue of legal process, seizes
property of his debtor held by‘force of a conveyance from
himself, 1s 1n derogation of that conveyance.

Whether the nght of a -State to compel a sale from the
plantiffs to itself 1s derived from an implied condition n the
grant, or from a power mherent in its sovereignty, 1s unimpor-
tant, if legally effected, it 1s a sale and purchase after all, and
is no more mconsistent with the orginal grant than if made
voluntarily by the plamtiffs.

It does not impair the obligation of the contract, because it
leaves to the plamtiffs the full benefit of the grant, and if
they cannot enjoy that benefit mn the precise form ornginally
specified, they take what, m the eye of the law, 1s the same
thing, an equivalent. The franchise 1s extinguished but 1s
extingmshed by purchase, and if any injustice is done, 1t
must consist rather 1n the arbitrary and unnecessary exercise
of an acknowledged power, than m any denial or mmpeach-
ment of the validity of the grant, or the rights denived from
it. The proceeding, mstead of questioming or imparing the
obligation of the contract, recogmzes and affirms it, and gives
a compensation upon the simple and only ground, that the
nights and property of the plamntiffs derived from the grant are
not to be questioned.

The general power. of the State to reclaim, for public use,
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lands which have been granted to individuals, will not be ques-
tioned , but the question has beenl agitated elsewhere, and may
be started here, whether a franchise granted to private persons
for thexr private emolument, and yet for a public use, 15 not
beyond the reach of that power. These cases being of a
mixed character, combming private right and emolument with
public convemence, the question resolves itself mto two others,
viz. —

1st. Are pnivate nghts thus conferred of any superior
sanefity ?  And,

2d. Does the partial, qualified, and limited appropmation of
the. property to public use exclude the further exercise of the
right of emment domaimn?

It 1s 1mpossible, we think, to make any distinction between
franchises thus granted, and titles to land derived from letters-
patent. The same sovereign power exists. The same great
law of public necessity, demanding that private right should
yield to public. exigency, applies to both.

The distinction attempted to be drawn from the supposition,
that the citizen takes is grant of land knowing and expecting
that it may be resumed for public use, but recerves his grant
of a franchise with different expectations, 1s evidently a dis-
tinction without & difference, as it 1s based upon an assump-
tion 1n every pomnt of View erroneous.

The exercise of this mght of emmnent domamn over fran-
chises created by special grant 1s a common occurrence.
Bridges are substituted for ferries, turnpikes are superseded by
railroads and canals, yet, frequent as this occurrence 1s, 1t has
rarely been contested.

The power of the legislature to take franchises, like other
property, for public use, has never, to my knowledge, been
Judicially denied. Qn the contrary, it has often been judicially
asserted. See Armington ». Barnet, 15 Verm. 745.

In Rogers v. Bradshaw, 20 Johns. 742, the canal encroached
upon and took a portion of the turnpike, and the latter en-
croached upon the adjoimng land, yet the nght of the. State
was sustamned.

In the case of Charles River Bridge ». Warren Bridge, the
ferry, which was the property of a private corporation, was
superseded by the, bridge.

In the case between the Boston Water Power Company and
the Worcester Railroad, 23 Pick. 360, the power of the legis-
lature over franchises 1s expressly asserted. In that case the
franchise was not, mdeed, annihilated, but was dimimshed in
value, and impared. If the legislature could take a portion of
the franchise, they could doubtless take tae whole, if -the ex1-
gency required it.
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Mr Phelps here adverted to the case of Charles River
Bridge ». Warren Bndge, 7 Pickering, to show the opmions
entertamned on this pomt at the bar and on the bench. See
pp- 394, 399, 452, 453, 500, 513, 522, 523, 528. Also, to
same case, 11 Peters, pp. 472, 490, 505, 569, 579, 580, 638,
-641, 644, 645.

He also cited Tuckahoc Canal Co. ». The James River
Railroad Co., 11 Leigh, 42, Enfield Brnidge Co. ». Hartford
and New Haven Railroad Co., 17 Conn. 40, 60, same case,
pp. 457, 461, 8 N. Hamp. 398.

It 1s to be borne i mind, that the real estate of the plamtiffs
was not derived from the grant of 1795, nor was it acquired
by the aid of the power of the State, no authonty bemg con-
ferred by that act to take private.property without the owner’s
-assent.

The takng the land, therefore, if 1t conflict with any grant,
conflicts with the origmal grant from the British crown, made
prior to the Revolution. If 1t come i collision with the grant
of the franchise, 1t 1s only mecidentally-and consequentially

Unless, then, the legislature, by the grant of the franchise
m 1795, parted with the right of emment domain over the
place where the franchise was to be exercised, the taking the
land for public use must be conceded to be lawful.

If, then, the land cah be taken, could not the same power
take the franchise, which-is merely incident to 1t ?

If we advert to the act of 1795, we shall find that the fran-
chise consists . the mght to take toll upon a bridge, to be
maintained by the plamntiffs, upon therr own land, and at themr
own expense. Now, if the bridge 1tself passes from them m
a legal way, and they cease to mantan it, the nght to take
toll ceases.

The case, then, 1s not one m which the grant of the fran-
chise 15 revoked or annulled by the legislature i bad faith,
but one in whach, the public having acquired the rights of the
plaintiffs, the further exercise of the franchise is neither reason-
able nor just.

It was argued 1n the court below, that the franchise 1s not
annexed to land, and therefore ¢ could not be taken, but where
the nght 1s given to take land.”

The franchise, by the grant, might be exercised at any place
within four miles of the mouth of the river. The proceeding
n question merely prohibits its exercise m this particular place,
leaving it to be enjoyed elsewhere, if it be of any value to the
plamntiffis. In this view, the case falls precisely within the
decision m the Boston Water Power Company ». Worcester
Railroad, 23 Pick. 360.



528 SUPREME COURT.
The West River Bridge Company ». Dix et al.

The plaintiffs, however, had given a location to 1t, and 1ts
exercise elsewhere bemng probably of no value, the case was
treated by the State court as a practical extingmshment of 1t,
and compensation made accordingly

In this view of ‘the matter, the franchise still subsists, 1m-
pawred only by the establishment of a public hhighway n this
particular place.

Does the partial and qualified appropriation of the plamtiffs’
property to public use exclude the exercise of the rght of em-
ment domain by the State ?

It 1s to be observed, that the land of the plaintiffs had never
been taken by the sovereign power for public use until the pro-
ceeding now in question was mstituted. It was voluntarily
devoted to that use by the plamtiffs, with a view to the enjcy-
ment of the franchise.

The property 1s still private, and the public use it only by
paying an equivalent, in the form of toll.

Were 1t otherwise, it would be difficult to make out that a
partial exercise of the right of emment domamn exhausts the
power, or that, property being devoted to public use, the sover-
eign power cannot regulate, modify, or control that use. The
fact of such devotion .comes rather in aid, than otherwise, of
the public night.

Whether, therefore, we have regard to the fact that the
property 1s private, or to the qualified public use, there 1s no
mmpediment to taking it absolutely for a more enlarged and
beneficial public use, on the one hand, and modifying or chang-
ing the use on the other.

There 1s no difficulty arsing from the fact, that the property
1s already sequestered to public use, but the difficulty has
arisen, as the reported cases show, from the employment of pri-
vate corporations to exercise the power 1 question, and to carry
out these great measures of internal improvement. The objec-
tion was first started, that, 1in the case of turnpike and railroad
corporations, the property of the citizen has been taken, not for
publie use, but for the private use and benefit of the corpora-
tion. 'The proceeding has, however, been sustained, upon the
ground, that, although the enterprise has been undertaken with
a view to private emolument, yet the ultimate-purpose 1s the
public convenience, and if the legislative power can take pri-
vate property for such, purposes, 1t may be taken through the
agency of a corporation, as well as that of a public executive
officer. So, where a grant of a franchise comes m collision
with a previous grant of a sumilar kd, it has been objected,
that it was not competent for the legislature to take the prop-
erty of one person for the use and benefit of another, yet such
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a proceeding has been sustained, where it 1s for public use, and
the mcreased benefit to the public requires the sacrifice.

Our case, however, 1s free from this objection. The prop-
erty has been taken, not for the benefit of another private cor-
poration, but strictly and solely for public use.

The objection urged mn the State court, that no new lgh-
way 1s lad out, 1s founded upon an erroneous assumption.
The public and free mghway 1s, 1n a legal sense, a different
thing from a bridge, or way, which 1s private property, and
which the citizens may use only for a toll, to be paid 1n each
mstance of using.

The hghway was public only in a limited sense. That 1t
was competent for the legislature or the courts; under the
statute, to enlarge the public use, 1s, I think, clear.

If the objection 1s, that no new highway was necessary, mn-
asmuch as the public had already a night of passage there, and
could use the way as they had previously done, the answer 1s,
that the,power of the.courts over this matter is not limited to
cases of strict, absolute necessity, but they are at liberty to
consult the-public convenence, and to look to a more beneficial
and enlarged public use. They are the constitutional judges
on this point,'and their decision upon it 1s conclusive,.

The statute of Vermont, under which the court proceeded,
does not use the word necessity. Its language 1s, “ Whenever
there shall be occasion for a new highway,” &ec., and “when,
m their [the court’s] judgment, the public good requires a pub-
lic highway ”

There are-several pomts made 1n the State courts, which are
addressed rather to the discretion of those courts, and which
have no bearing upon the constitutional question, it 1s not
deemed necsssary to notice them here.

Mr. Justice DANIEL delivered the opimion-of the court.

The West River Bridge Company, Plamtiffs, »s. Joseph Dix
and the Towns of Brattleborough and Duramerston, Defend-
ants, upon a writ of error to the Supreme Court of Judicature
of the State of Vermont, sitting in certain proceedings as a
court of law,

and

The same Plamtiffs, vs. The Towns of Brattleborough and
Dummerston, and Joseph Dix, Asa Boyden, and Phineas Un-
derwood, upon a writ of error to the Supreme Court of Judica-

ture, and to the Chancellor of the First Circmit of the State of
Vermont.

These two causes have been treated 1 the argument as one,
YOL. VI 45
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—and such they essentially are. Though’ prosecuted m dif-
ferent forms and in different forutns below, they are merely
various modes of endeavourmg to attain the same end, and a
decision 1n either of the only question they raise for the cogm-
zance of this cowrt disposes equally of that question in the
other.

They are brought before us under the twenty-fifth section
of the Judiciary Act, mn order to test the conformuty with the
Constitution of the Umted States of certam statutes of Ver-
mont, laws that have been sustamed by the Supreme Court of
Vermont, but which 1t 1s alleged are repugnant to the tenth
section of the first article of the Constitution, prohibiting the
passage of State laws impairing the obligation of contracts.

It appears from the records of these causes, that, in the year
1795, the plantiffs 1 error were, by act of the legislature of
Vermont, created a corporation, and mvested with the exclusive
privilege of erecting a bridge over West River, within four
miles of 1ts mouth, and with the nght of taking tolls for pass-
mg the same. The franchise granted this corporation was to
continue for one hundred years, and the period origimally pre-
scribed for its duration has not yet expired. 'The corporation
erected their bridge, have mamtamed and used 1t, and enjoyed
the franchise granted..to them by law, until the nstitution of
the proceeding now under review

By the general law of Vermont relating to roads, passed
19th November, 1839, (v2de Revised Laws of Vermont, p. 553,)
the County Courts are authorized, upon petitton, to' appoint
comnussioners to lay out highways within their respective
counties, and to assess the damages which may accrue to land-
holders by the opeming of roads, and these courts, upon the
reports of the commissioners so appomnted, are empowered to
establish roads within the bounds of their local junsdiction. A
similar power 1s vested m the Supreme Court, to lay out and
establish mghways extending through several counties.

By an act of the legislature of Vermont, passed November
19th, 1839; 1t 1s declared, that ¢ whenever there shall be ocea-
sion for any new highway in any town or towns of this State,
the Supreme and County Courts shall have the same power to
take any real estate, easement, or franchise of any turnpike or
other corporation, when mm thewr judgment the public good re-
quires a public highway, which such courts now have, by the
laws of. the State, to. lay ont highways over mdividual or pri-
vate property, and the same power 1s granted, and the same
rules shall be observed, mn making compensation to all such
corporations and persohs whose estates, easement, franchise, or
rights shall be taken, as are now granted and provided i other
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cases.” Under the authority of these statutes, and m the
modes theremn prescribed, a proceeding was instituted 1n the
County Court of Windham, upon the petition of Joseph Dix
and others, m which, by the judgment of that court, a pw.c
road was extended and established between certain termini,
passing over and upon the bridge of the plamtiffs, and convert-
mg 1t mto a free public highway. By the proceedings and
judgment just mentioned, compensation was assessed and
awarded to the plamtiffs for this appropration of thewr property,
and for the consequent extingmishment of their franchise. 'The
judgment of the County Court, having been carried by certiorar:
before the Supreme Court of the State, was by the latter tri-
bunal affirmed.

Pending the proceedings at law upon the petition of Dix
and others, a bill was presented by the plaintiffs in error to the
chancellor of the, first judicial cirewit of the State of Vermont,
praymng an mjunction to those proceedings so far as they related
to the plamtiffs or to the real estate, easement, or franchise be-
longing to them. Thus bill, having been demurred to, was dis-
mussed by the chauncellor, whose decree was affirmed on appeal
to the Supreme Court, and a writ of error to ‘the last decision
brings up the case on the second record.

In considering the question propounded in these cduses, there
can be no doubt, nor has it been doubted in argument, on either
side of this controversy, that the charter of ncorporation
granted to the plamtiffs in- 1793, with the nghts and priviléges
1t- declared or 1mplied, formed a contract between the plantiffs
and the State -of Vermont, which the latter, under the mhibition
m the tenth section of the first article of the Constitution, could
have no power to impair. Yet this proposition, though taken
as a postulate on both sides, determines nothing as to the real
ments of these causes. True, 1t furmishes a gmde to our m-
quires, yet leaves those mquries still open, 1n therr widest' ex~
tent, as to the real position of the parties with reference to the
State legislation or to the Constitution. Following the gmde-
thus furnished us, we will proceed to ascertan that position.
No State, 1t 1s declared, shall pass a law impainng the obliga-
tion of contracts, yet, with this concession constantly yielded,
1t cannot be justly disputed, that i every political sovereign
community there inheres necessarily the rght and the duty of
guarding 1ts own existence, and of protecting and promoting
the nterests and welfare of the commumty at large. This
power and this duty are to be exerted not only in the highest
acts of sovereignty, and m the external relations of govern-
ments, they reach and compreliend likewise the mterior pol-
1ty and relations of social life, which should be regulated with
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reference to the advantage of the whole society This power,
denominated the emnent doman of the State, 1s, as 1ts name
mmports; paramount to all private nghts vested under the gov-
ernment, and these last are, by necessary implication, held
subordination to this power, and must vield 1 every mstance
to 1ts proper exercise.

The Constitution of the United States, although adopted by
the sovereign States of this Union, and proclaimed 1n -its own
language to be the supreme law for therr government, can, by
no rational mterpretation, be brought to conflict wath this attr-
bute 1n the States, there 1s no express delegation of it by the
Constitution, and 1t would 1mply an incredible fatwity mn the
States, to ascribe to them the intenfion to relinquish the power
of self-government and' self-preservation. A correct view of
this matter must demonstrate, moreover, that the nght of emn-
nent domain 1n government in no wise mterferes with the m-
violability of contracts, that the most sanctimonious regard for
the one 1s perfectly consistent with the possession and exercise
of the other.

Under every established government, the tenure of property
18 derived mediately or immediately from the sovereign power
of the political body, orgamized m such mode or exerted mn
suéh way as the commumty or State may have thought proper
.~ ordamn. It can rest on na other foundation, can have no
other gudrantee. It 1s owing to these charactenstics only, m
the original nature of tenure, that appeals can be made to the
laws either for the protection or assertion of the nghts of prop-
erty Upon any other hypothesis, the law of property would
be sumply the law-of force. Now it 1s undemiable, that the -
vestment of property 1n the citizen by the government, whether
made for a pecumary consideration or founded on conditions of
cwvil or political duty, 1s a contract between the State, or the.
government acting as 1ts agent, and the grantee, and both the
parties thereto are bound 1 good faith to fulfil it. But mto all
contracts, whether made between States and mdivaduals or be-
tween mdividuals only, there enter conditions which anse not
out of the literal terms of the contract itsélf , they are super-
1nduced by the preéxisting and higher authonty of the laws
.of nature, of nations, or of the community to which the parties
belong, they are always presumed, and must be presumed, to
be known and recogmzed by all, are binding upon all, and need
never, therefore, be carried mnto express stipulation, for this
could add nothing to their force. Every contract 1s made mn
subordination to them, and must yield to their control, as con-
ditions nherent -and paramount, wherever a necessity for their
execution shall occur. Such a condition 1s the nght of em-
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nent domamn. This night does not operate to mmpair the con-
tract effected by 1t, but recognizes its obligation in the fullest
.extent, claiming only the fulfilment of an essential and insepa-
rable condition. Thus, in claiming the resumption or qualifi-
cation of-an vestiture, 1t insists merely on the true nature
and character of the might invested. 'The impawmg of con-
tracts mhibited by the Constitution can scarcely, by the great-
est violence of construction, be made applicable to the enfor-
cmg of the terms or necessary mmport of "a contract, the lan-
guage and meaning of the mhibition were designed to embrace
preceedings attempting the mterpolation of some new term or
condition foreign to the original agreement, and therefore mcon-
sistent with and violative thereof. It, then, bemg clear that the
power 1n question not bemg within the purview of the restric-
tion mnposed by thé tenth section of the first article of the
Constitution, 1t remams with the States to the full extént in.
which 1t inheres 1n, every sovereign government, to be exer-
cised by them in that degree that shall by them be deem-
ed commensurate with public necessity So long as they
shall steer clear of the single predicament denounced by the
Constitution, shall avoid nterference with the obligation- of
contracts, the wisdom, the modes, the policy, the hardship of
any exertion of this power are subjects not within the proper
cogmzance of this court. This 1s, 1n truth, purely a question
of power, and, conceding the power to reside m the State
government, this concession would seem to close the door upon
all further controversy in connection with 1t. 'The mstances
of the exertion of this power, m some mode or other, from
the very foundation of civil government, have been so numer-
ous and familiar, that 1t seems somewhat strange, at this day,
to raise a doubt or question concerning 1t. In fact, the whole
-policy of the country, relative to roads, mills, bridges, and ca-
nals, rests upon this single power, under which lands have been
always condemned, and without the exertion of this power,
not one of the nnprovements Just mentioned. could be con-
structed. In our countiy, 1t 1s believed that the power was
never, or, at any rate, rarely, questioned, until the opimon seems
to have obtained, that the nght of property in a chartered . cor-
poration was more sacred and intangible than the same right.
could possibly.be 1n the person of the citizen , an oprmon which
must be without any grounds to. rest upon, until 1t can be de-
monstrated exther that the 1deal -creature 1s more.than a persen,
or the corporeal bemng 1s less. For, as a question of the power
to appropriate to public uses the property of private persons,
resting upon the ordinary foundations of private nght, there
would seem to.be roomr neither for doubt nor difficulty. A dis-
45%
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tinction has been attempted, 1n argument, between the power
of a government to appropriate for public uses property which
1s corporeal, or may be said to be in bemng, and the like power
m the government to resume or extingwsh a franchise. The
distinetion thus attempted we regard as a refinement which has
no foundation 1n reason, and one that, mn truth, avoids the true
legal or constitutional question 1n these causes, namely, that of
the right i private persons, in the use or enjoyment of thew
private property, to control and actually to prohibit the power
and duty of the government to advance and protect the general
good. We are aware of nothing peculiar to a franchise which
can class 1t higher, or render 1t more sacred, than other proper-
ty A franchise is property, and nothing more, it 1s mcorpo-
real property, and 1s so defined by Justice Blackstone, when
treating, 1 his second volume, chap. 3, page 20, of the Rights
of Things. It isits character of property only which imparts
to 1t value, and alone authorizes 1n mdividuals a night of action
for mvasions or disturbances of 1ts enjoyment. Vide Bl. Comm.,
Vol. IIL, chap. 16, p. 236, as to injuries to this description of
private .property, and the remedies given for redressing them.
A franchise, therefore, to erect a bridge, to construct a road, to
keep a ferry, and to collect tolls upon them, granted by:the au-
thority of the State, we regard.as occupymg the same position,
with respect to the paramount power and duty of the State to
promote and protect the public good, as does the nght of the
citizen to the possession and enjoyment of his land under his
patent or.contract with the State, and it can no more mterpose
any obstruction n the way of thewr just exertion. Such ex-
ertion we hold to be not within the inhibition of the. Constitu-
tion, and no violation of a contract. The power of a State,
1 the exercise of emnent domamn, to extingmish i1mmediately
a franchise 1t had granted, appears never to have been directly
brought here for. adjudication, and consequently has not been
heretofore formally propounded from this court, but in Eng-
land, this power, to the fullest extent, was recogmzed in the
case of the Governor and Company of the Cast Plate Manufac-
turers ». Meredith, 4. Term Reports, 794, and Lord Kenyon,
especially m that case, founded solely upon this power the en-
tire policy and authority of all the road and canal laws of the
kingdom.

The several State decisions cited m the argument, from 3
Paige’s Chancery Reports, p. 45, from 23 Pickermng, p. 361,
from 17 Connecticut Reports, p. 454, from 8 New Hampshire
Reports, p. 398, from 10 New Hampshire Reports, p. 371, and
11 New Hampshiwre Reports, p. 20, are accordant with the de-
cision above mentioned, from 4 Durnford and East, and entirely
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supported by 1t. “One of these State decisions, namely, the
case of the Enfield Toll-Bridge Company v.. The Hartford
and New Haven Railroad Company, 17 Connecticut Reports,
places the principle asserted 1n an attitude so striking, as seems
to render that case worthy of a separate notice. The legisla-
ture of Connecticut, having previously mcorporated the Enfield
Bndge Company, imserted, 1 a charter subsequently granted
by them to the Hartford and Springfield Railroad Company,
a provision m these words, — ¢ That nothing theremn con-
tained shall be construed to prejudice or impair any of the
nghts now vested mn the Enfield Bridge Company ¥ This
provision, comprehensive as its language may seem to be,
was decided by the Supreme Court of the State as not em-
bracing any exemption of the Bndge Company from the legis-
lative power of emnent doman, with respect to its franchise,
but to declare this, and this only, — that, notwithstanding the
privilege of constructing a railroad from Hartford to Springfield
1 the most direct and feasible route, granted by the latter char-
ter, the franchise of the Enfield Bridge Company should re-
main as inviolate as the property of other citizens of the State.
These decisions sustamn elearly the followimg positions, com-
prised 1n this summary given by Chancellor Walworth, 8 Paige’s
Reports, p. 73, where he says, that, “ notwithstanding the grant
to individuals, the emmnent domam, the highest and most exact
1dea of property, remamns n- the government, or m the aggre-
gate body of the people mn their sovereign capacity, and they
have a nght to resu™e the possession of the property m the
manner directed by the constitution and laws of the State,
whenever the public mnterest requres 1t. This right of re-
sumption may be exercised, not only where the safety, but also
where the interest, or even the expediency, of the State 1s con-
cerned.” In these positions, containing no exception with re-
gard to property in a franchise (an exception which we should
deem to be without warrant 10 reason), we recogmze the true-
doctrines of the law as applicable to the cases before us. In
considering the question of constitutional power,— the only
question properly presented npon these records, — we 1nstitute
no mnquiry as to the adequacy, or-madequacy of the compensa-
tion allowed to the plaintiffs m error for the extingmshment of
their franchise , nor dogye mquire mto the conformity between
the modes prescribed by the statutes of Vermont and the pro-
ceedings which actually were‘adopted i the execution of those
statutes, these are matters regarded by this court as peculiarly
belonging to the tribunals designated by the State for the: exer-
cise of her legitimate authiority,.and:as bemng without the prov-
mce assigned to this court by the Judiciary Act.
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Upon the whole, we consider the authornty claimed for the
State of Vermont, and the exertion of that authority which has
occurred under the provisions of the statutes above mentioned,
by the extingmishment of the franchise previously granted the
plamtiffs, as set forth.upon the records before us, as presenting
no 1stance of the impairing of a centract, within the meaning
of the tenth section of the first article of the Constitution, and
consequently no case which 1s proper for the interposition of
this court. The decisions of the Supreme Court of Vermont
are therefore affirmed.

Mr. Justice McLLEAN.

As this 1s a constitutional question of considerable practical
muportance, I will state, succinctly, my general views on the
subject.

The West River Bridge, under the statutes of Vermont, was
appropriated to public purposes. And 1t 1s alleged that the
charter under which the bridge was built and possessed by
such appropriation was mmparred. Our mqury- is limted to
this pomnt. For whatever mjury the proceeding may have
done to the interests of the corporation, unless its contract
with the State was mmpaired, we ‘have no jurisdiction of the
case.

The power 1n a State to take private property for public use
1s undoubted. It 1s an incident to sovereignty, und its exercise
1s often essential to advance the public interests. This act 1s
done under the regulations of -the State. If those regulations
have not been strictly observed, that 1s not a matter of mqury
for this court. 'The local tribunals have the exclusive power
1n such cases.

This act by a State has never been held to impair the obli-
gations of the contract by which the property appropriated was
held. The power acts upon the property, and not on the con-
tract. A State cannot annul or modify a grant of land fauly
made. But 1t may take the land for public use. This is done
by making compensation for the property taken, as provided
by law But. if 1t be an appropriation of property to public
use, 1t cannot be held to impair the obligations of the.con-
tract.

It 1s msisted, that this was a pretended exercise of the power
of the eminent domam, with the view of destroying the force
and obligation of the plamntiffs’ charter.

This whole proceeding was under a standing law of the
State, and 1t was sanctioned, on an appeal, by the Supreme
Court of the State. A procedure thus authonzed by law, and
sanctioned, cannot be lightly regarded. It has all the solem-
mties of a sovereign act.
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But it 1s said that the franchise of the plamtiff cannot be de-
nominated property, that ‘it included the grant of no property
real or persanal, that it lay mn grant, and not i livery.”

If the action of the State had been upon the franchise only,
this objection would be unanswerable. The State cannot
modify or repeal a charter for a bindge, a turnpike-road, or 2
bank, or any other private ‘charter, unless the power to do so
has been reserved n the orgmnal grant. But no one doubts
the power of the State to take a banking-house for public use,
or any other real or personal. property owned by the bank. In
this respect, a corporation holds property subject to the eminent
domain, the same as citizens. The great object of an act of
mcorporation 1s, to enable a body of men to exercise the facul-
ties of an individual. Peculiar privileges are sometimes vested
m the body politic, with the view of -advancing the conven-
1ence and mterests of the publie.

The franchise no more than a grant for land can be annulled
by the State. These mumments of rnght are alike protected.
But the property held under both 1s held subject to a public
necessity, to be determimed by the State. In erther case, the
property bemng taken renders valueless the evidence of ‘right.
But this does not, 1 the sense of the Constitution, impair the
contracts. The bridge and the ground connected with 1t, to-
gether with the mght of exacting toll, are the elements which
constitute the value of the bnidge. 'The-situation and produg-
tiveness of the soil constitute the value of land. In both cases,
an estimate 1s made- of ‘the value, under preseribed forms, and
1t 15 paid when the property 1s taken for public use. Andin
these cases the evidences of right-are mcidents to the. property.

No State could resume a charter; under the power of appro-
priation, and carry on ‘the functions of .the corporation. A
bank -charter could not be thus taken, and the busimness of the
bank continued for public purposes. Nor could this bridge
have been taken by the State, and kept up by it, as.a toll~
brnidge. This could not be called an appropriation of private
property to public purposes. There would be no change n the
use, except the application. of the profits, and this would not
bring the act within the power, The power must not only be
exercised bond fide by a State, but -the property, not 1its prod-
uct, must be applied to public use.

It 18 argued, that, if the State may take this bndge, it may
transfer 1t to other individuals, under the same or a different
charter. This the State cannot do. It would m effect be
taking the property from A to convey it to B: The public
purpose for which the power 1s exerted must be real, not pre-
tended. If n-the course of time the property, by a change of
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circumstances, should no longer be requred for public use,-it
may-be-otherwise disposed of. But this 1s a case not likely to
occur. 'The legality of the act depends upon the facts and exr-
cumstances under which it was done. If the use of land taken
by the public for a mghway should be abandoned, it would re-
vert to the orngmal proprietor and owner of the fee.

It 1s objected that this bridge, bemg owned by a corporation
and used by the public, does not come within the designation
of private property. All property, whether owned by an indi-
vidual or individuals, a torporation aggregate or sole, 13 within
the term. In short, all property not public 1s private.

The use of this bridge, 1t 1s contended, 1s the same as before
the act of appropmation. The public use the bridge now as
before the act of appropmation. But 1t was a toll-bndge, and
by the act 1t 15 made free. 'The use, therefore, is not the same.
The tax assessed on the citizens of the town, to keep up and
pay for the bridge, may be mmpolitic or unjust, but that 1s not
a matter for the consideration of this court.

It 1s supposed, if this power 1s sustained by the State of Ver-
mont, it will be in the power of a State to seize the evidences
of 1ts mdebtment 1. the hands of 1its citizens, or within its juris-
diction, have their value assessed, and, by paying the amount.
extmgwish them. Such a case bears no analogy to the one be-
fore us. The contract only 1s acted upon m the case supposed.
The obligation to pay the money by the State 1s matenally 1m-
paired, which brings the case within the Constitution. But
the appropration of property affects the contract or title by
which 1t 1s held only meidentally. This, 1t 1s said, 3s an ex-
tremely techmical distinction, and 1s not sustainable, as 1t ena-
bles a State to do mndirectly what the Constitution prohibats.

However nice the distinction may seem to be, when exam-
med 1t will be found substantial.

The power of appropriation by a State has never been held
by any judicial tribunal as imparing the obligation of a con-
tract, 1n the sense of the Constitution. And this power has
been frequently exercised by all the States, since the adoption
of the Constitution. In the fifth article of the amendments to
the Constitution 1t 1s declared, * Nor shall private property be
taken for pnblic use without just compensation.” This refers
to-the action of the federal government, but a similar provision
18 contamned m all the State constitutions. Now the Constitu-
tion does not prohibit a State from mpairing the obligation of
a contract unless compensation be made, but the inhibition 18
absolute. So that 'if such an act come within the prohibition,
the:act 1s unconstitutional. But this power has been exercised
by the. States, since the foundation of the government, and no
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one has supposed that it was prohibited by that clause in the
Constitution which mbhibits a State “from mmpairing the.obli-
gations of a contract.””

The only reasonable.result, therefore, to which we can come
1s, that the power m the State 1s an mdependent power, and
does not come withim the class of cases prohibited by the Con-
stitution.

This view gives effect to the Constitution in 1mposing a sal-
utary restraint upon legislation affecting contracts, but leaves
the States free 1 thewr exercise of the emmnent doman, which
belongs to their sovereignties, 1s essential for the advancement
of mternal 1mprovements, and acts only upon property within
therr respective jurisdictions. The powers do not belong to
the same class. That which acts upon contracts and impars
therr obligation only:1s prohibited.

Mr. Justice WOODBURY

In the decisions of this court on constitutional questions
it has happened frequently, that, though its members were
united i the judgment, great differences’existed among them
1 -the reasons for 1t, or m the limitations on some of the prin-
ciples mvolved. Hence 1t has been. customary in such cases
to express thewr views separately. I conform to that usage m
this case the more readily, as 1t 1s one of the first impression
before this tribunal, very important m 1its consequences, as
a great landmark for the States as well as the general govern-
ment, and, from shades of difference and even conflicts 1 opm-
1on, will be open to some misconstruction.

I take the liberty to say, then, as to the cardinal prmeciple
mvolved 1 this case, that, ;n my opinion, all the property m a
State 1s derived from, or protected by, its government, and
hence 15 held subject to 1ts wants n taxation, and to certan
mmportant public uses, both an war and peace. Vattel, B. 1,
ch. 20, § 244, 2 Kent, Comm. 270, 37 Am. Junst, 121,
1 Bl. Comm. 139, 3 Wils. 303, 8 Story on Const. 661, 3
Dallas, 95. Some-ground.this public nght on sovereignty
2 Kent, Comm. 339, Grots, B. 1, ch. 1,$ 6. Some, on neces-
sity 2 Johns. Ch. 162, 11 Wend. 51, 14 Wend. 51, 1 Race,
383, Vanhorne’s Lessee v. Dorrance, 2 Dallas, 310, Dyer v.
Tuscaloosa Bridge, 2 Porter, 303, Harding v. Goodlett, 3 Yer-
-ger, 53. Some, on mmplied compact. Raleigh & Gaston Rail-
road Co. v. Davis, 2 Dev & Bat. 456 2 Bay, 36, m S. Car.,
3 Yerger, 53. Where a charter 1s granted after laws exist to
condemn property when needed for public purposes, others
mught well rest such a night on the hypothes:s, that such laws
are virtually a part and condition of the grant 1tself, as much as



540 SUPREME COURT.
The West River Bridge Company ». Dix et al

.if nscribed 1n 1t, totidem vérbes. Towne v. Smith, 1 Wood-
bury & Minot, 134, 2 Howard, 608, 617, 1 Howard, 311,
3 Story on Const. §$ 1377, 1378, quere.

But. however denived, this eminent domain éxists 1n all gov-
ernments, and 1s distingmished from the public domain, as that
consists of public. lands, buildings, &c., owned 1 trust exclu-
sively and entirely by the government (3 Kent, Comm, 339,
Memphus v. Overton, 3 Yerger, 389), while this consists only 1n
the night to use the property of others, when needed, for certamn
public purposes. Without now going further mto the reasons or
extent of 1t, and under whatever name 1t 1s most approprniately
described, I concur 1n the views of the court, that 1t still remains
m each State of the Union 1n a case like the present, having
never been granted to the.general government so far as respects
the public mghways of a State, and that it extends to the taking
for public use for a road any property in. the State, suitable and
necessary for it. 'Tuckahoe Canal case, 11 Leigh, 75, 11 Pe-
ters, 560, 20 Johns. 724, 3 Paige, Ch: 45, 7 Pick. 459. But
whether it could be taken without compensation, where no
provision exists like that 1 the fifth amendment of the Consti-
tution: of the DUnited States, or that mn the Vermont constitu-
tution, somewhat similar, 1s a more difficult question, and on
which some have doubted. 4 D. & E. 794, 1 Race, 383,
3 Leigh, 337 1 do not mean to express any opumon on this,
as 1t 1s not called. for by the facts of this case. But compensa-
tion from the public m such cases prevails generally m modern
times, and certainly seenis to equalize better the burden. 2 Dal-
las, 310, Pise. Bridge v- Old Bridge, 7 N. Hamp. 63, 4 D. & E.
7945 1 Nott & McCord, 387, Stokes et al. ». Sup. Ass. Co.,
3 Léigh, 337, 11 Leigh, 76, Hartford Bnidge, 17 Conn. 91,
Vattel, B. 1, ch. 20, § 244,.3 Paige, Ch. 45, 2 Dev & Bat.
451, 2. Kent, Comm. 339, note, Lex. & Oh. Railroad case,
8 Dana, 289:

Nor shall I stop to discuss whether 1t 1s on this principle
of the emnent domdin alone, that privaté property has always
been taken for highways.in England, on makmg compensation,
s0 as to be a prec¢dent for us. This was-done there former-
ly, not as here, but by awnt ad qued .damnum, and 1t was for
ages 1ssued before the:grant of any new franchise,by the king,
whether a road, ferry; or market, and the mquny related to
the damage by 1it, whether to the public or individuals. Fitz.
N. B. 221, 3.Bac. Abr., Highways, A.

Nor were alterations m roads, or even the widenmng ¢r dis-
continung of them, allowed without it. Thomas v. Sorrel,
Vaughan, 314, 348, 349, Cooke, ch. 267, 6 Barn. & Ald.
566
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But i modern times Parliament, by vartous laws, have au-
thorrzed all these, after mquiry and compensation awarded
by certain magistrates. 1 Burr. 263, Camp. 648, Cro. Car,
266, 267, 5 Taunt. '634; Domat, B. 1,t. 8, § 2; 7 Adol. &
Elhs, 124.

And thus, notwithstanding the theoretcal omnipofence of
Parliament, privite rghts and contracts have been mn these par-
ticulars, about compensation and necessity for public use, as
much respected in England as here.

So as to railroad companies, as well as turnpikes, under pub-
lic trustees, and.as to common Inghways, the former are often
authorized there to erect bridges, and carry their roads over
turnpikes and other highways, but'it 1s on certamn conditions,
keeping. them passable imn that place or near, and on making
compensation. XKemp ». L. & B. Railway- Co., 1 Railway
Cases, 505; and Attorney-General ». The L. & S Railroad,
1ib. 302, 224, 2 ib. 711, 1 Gale &D. 324, 2 ib. 1, 4 Ju-
nst, 966, 5 ib. 652, 9 Dowling, P C. 563; 7 Adol. & Ellis,
124, 3 Maule & Selw 526, 11 Leigh, 42:

But I freely confess, that no case has been found there by
me exactly in pomnt for this; such as.the taking of the road
or bridge of one-corporation for another, or of taking for
the public a franchise of ndividuals connected with them.
Though, at the same time, I haye discovered no prohibition of
it, either on principle or precedent, if .making compensation
and “following the mode prescribed by statute. -

The peculianty i the present case.consists m the facts, that
a part of the property taken belonged to a corporation of the
State, and not to an ‘individual, and a part was the franchise _
Hself of the-act of mcorporation.

I concurn the Wiews, that @ corporation. créated to build a
bridge like that of the plamntiffs 1 error 1s 1tself, m one sense,
a franchise. 2 Bl. Comm. 37, Bank of Augusta ». Earle,
13 Peters, 596, 4 Wheat. -657, 7 Pick. 394, 11 Peters, 474,
454, 472, 490, 641, 645 11 Leigh, 76, 3 Kent, Comm. 459.
And, mn another sense, that 1t possesses franchises incident to
1ts existence and objects, such as powers to erect the bridge
and to take tolls. See same cases. -

I concur m the views; also, that such a franchise as the 1cor-
poration iS a species of property. 7 N. Hamp. 66, Tuckahoe
Canal Co. v. Tuckahoe & Camb. Railroad Co.,-11 Leigh, 76.
It 1s a legal estate vested in the corporation. 4 Wheat. 700,
11 Peters, 560. But it 1s often property distinct and inde-
pendent of the other property n land, timber, goods, or choses
1 action, which a corporation, like a body not artificial, may
own. 3 Bland, 449, 11 Léigh, 76.
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It 1s also property subject to be sold, sometimes even on ex-
ecution (Semb., 4 Mass. 495, 11 Peters, 434), and may be
devised or mhented. 17 Conn. 60. And while I accede to the
principle urged by the counsel for the bridge, that the act of
ncorporation 1n this case was a contract, or i the nature of
one between the State and its members (1 Mylne & Crag,
162, 4 Peters, 514, 560, Lee ». Nailer, 2 You. & Coll. 618,
King ». Pasmoor, 3 D. & E. 246, Woodward ». Dartmouth
College, 4 Wheat. 628, 7 Cranch, 164, Terrett v. Tayler,
9 Cranch, 43, 52, 9 Wend. 351, 11 Peters, 257, Canal Co.
2. Railroad, 4 Gill & Johns. 146, 3 Kent, Comm. 459, Enfield
Toll-Bridge case, 17 Conn. 40, 1 Greenleaf, 79, 8 Wheat.
464, 10 Conn. 522, Peck, 269, 1 Alabama, 23, 2 Stewart,
30), I concur mn the views of the court, that this or other prop-
erty of corporations may be taken fo, the purpose of a high-
way, under the right of eminent. domain, and that the laws of
Vermont authorizing 1t are not in that respect and to that extent
violations of the obligation of any contract made by it with
the corporation. Bradshaw v. Rodgers, 20 Johns. 103, 742,
The Trust. of Belf. Ac..». Salmond, 2 Fauf. 113, Enfield
Bridge case, 17 Conn. 40. 45, 61, 3 Paige, Ch. ‘45, Charles
River Bridge v. Warren Bridge, 7 Pick. 394, 399, S. C,
11 Peters, 474, 1 Bland, 449, Bellona Co. case, 3 Bland, 449.

Because there was no covenant or condition in the charter
or contract, that the property owned by 1t should not be liable
to be taken, like all other property 1n the State, for public uses
m highways. 7 N. Hamp. 69, 4 Wheat. 196, Jackson v.
Lamphire, 3 Peters, 289. -

Because, -without such covenant, all thewr property, as prop-
exty, must be liable to proper public uses, either by necessity,
or the sovereignty of the State over it,.or by iinplied agreement.

And because, on a like prineiple, -taxes may be imposed
on such property, as well as all other property, though com-
mg by grant from the State, and may be done without vio-
lating the obligation of the contrict, when there 1s no bonus
paxd or stipulation made m the charter not to taxit. Thisis
well settled. 5 Barn. & Ald. 157, 2 Railway Cases, 17 arg.
23, 7 Cranch, 164, New Jersey v. Wilson, 4 Peters, 511, Prov-
wdence Bank ». Billings, 11 Peters, 567, Shaw, C. J., m Charles
River Bndgev. Warren Bridge , Gordon ». Appeal Tax Court,
3 Howard, 146, 12 Mass. 2562, 4 Wheaton, 699, 4 Gill &
Johns. 132, 153, Willfams ». Pnitchard, 4 D. & E. 2. The
grantees are presumed to know all these legal incidents or
liabilities, and they being implied m the grant or contract,
their happenming 1s no violation of it. 8 Peters, 281, 287,
11 Petors, 641, 644, 3 Paige, 72.
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Vattel says,— “ The property of certain things 1s given up
to the mdividuals only with this reserve.”” B. 1, ch. 20, § 244.

In England anciently, when titles of land became granted
with mnmunities from numerous ancient services, it was still
considered that such. Jands were subject by mmplication, under
a certamn #renoda necessitas, to the expenses of repair of bridges
as well -as forts; and of repelling mnvasion. Tomlins, Dict.,
Trinoda Necess tas, 3 Bac. Abr., Highways, A.

Even the nght to a private way s sometimes implied 1n a
grant, from necessity  Cro. Jac. 189, 8 D. & E. 50, 4 Maule
& Selw 387, 1 Saund. 322, note.

1t 1s laxd down, also, by Justice Story, that “a grant of a
franchise 1s not m pomt of prmeiple distingmishable from a
grant of any other property ” Dartmouth College ». "Wood-~
ward, 4 Wheat. 699, 701.

I concur, therefore, 1n the further views, that the corporation
as a franchise, and all 1ts powers as franchises, both bemng prop-
erty, may for these and like reasons, m proper cases, be taken for
public use for a highway Pierce- ». Somersworth, 10 N.
Hamp. 370, 11 N. Hamp. 20, Piscat. Bndge ». N. Hamp.
Bridge, 7 N. Hamp. 35, 66, 8 N. Hamp. 398, 143, 11 Peters,
645, Story J., mn Warren Bridge v.,Charles River Bridge, 2
Kent, Comm. 340, note , 2 Peters, 658, 5 Paige, Ch. 146, 1
Rice, 383, 2 Porter, 296, 7 Adol. & Ellis, 124, 3 Yerger, 41,
2 Fauf. 222, 23 Pick. 360, J. Bonaparte ». C. Railroad,
Baldw C. C. 205, Tuckahoe Canal Co. ». The T & J.
River Railroad Co., 11 Leigh, 42, Enfield Bridge Co. ». Hart-
ford & New Haven Railroad, 17 Conn. 40, Armngton ». Bar-
net, 15 Vermont, 745, and 16 Vermont, 446, this case, 3 Cow-
en, 733, 754, 11 Wendell, 590, Lex. & Oh. Railroad case,
8 Dana, 289, 18 Wend. 14.

It must be confessed, that some surprise has been felt to find
this doctrine so widely sustaned, and 1n so many of the States,
and yet no exact precedent existing 1n England.

But 1n relation to it here; I am constramned, 1n some respects,
to differ from others, and, as at present advised, agree to the
last proposition, eoncerming the taking of the franchise 1itself
of a corporation, only when ‘the further exercise of the fran-
chise as a corporation 1s inconsistent or mcompatible with the'
highway to be laid out.

It 1s only under this limitation. as to the franchise itself, that
there seems to.be any of the necessity to take 1t which, 1t will
be seen in the positions heretofore and hereafter explamed,
should exist. Nor do I agree to 1t with that limitation, with~
out another, —that 1t must be n cases where a clear mtent 1s
manifested 1n the laws, that one corporation and its uses shall

AN
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yield to another, or another public use, under the supposed
superiority of the latter and the necessity of the case. 4 Gill
& Johns. 108, 150, Barbour ». Andover, 8 N. Hamp. 398.

Within these limitations, however, the acts of mcorporation
and all corporate franchises appear to me to possess no more
1mmumty from reasonable public demands for roads and taxes,
than the soil and freehold of individuals.

The land may come by grant. or patent from the State, as
well as the corporation, and both the grant and corporation
may be contracts. But they are contracts giving rights of
property,.held, and of course understood to be held, subject to
those necessary burdens and services and easements to which
all other. property 1s liable. And 1t 1s neither inconsistent with
the grant of them, nor a violation of the contract contained in
them, to 1mpose those burdens and easements, unless.an ex-
press agreement has been made fo the contrary by the State
- the act of mcorporation or grant, as 1s sometimés done 1n
respect to taxation. But where the corporation, as a franchise,
or its powers as franchises, ean still be exercised usefully or
profitably, and the highway be laid out as authorized, I see no
reasons why these franchises should then be condemmed or
taken. The property owned by a banking or manufacturing
corporation may, for mstance, be condemned for hmghways,
necessarily, where situated on a great line of travel, but why
should therr franchises be, if their continued existence and use
may be feasible and profitable, and one not inconsistent with
the taking and employment of their other property for a pub-
lic highway?

In"this instance, however, as a fact, the franchise was estab-
lished and seems to be. useful only m one locality 'The con-
tinuance of it elsewliere than at this spot would be of no
‘benefit to mdividual members or the public. If the bridge
itself and land of ‘the corporation at that place were taken, 1t
was “better for the latter that the franchise should be. taken
with them, if enhancing the damages any, because, unlike a
bank or manufacturing company, the corporation could not do
business to advantage elsewhere, even withm the limted four
miles, as there was no road elsewhere within. their grant.
The law of Vermont, too, was clear, that the toll-bridge might
be made to give way for a free lmighway It 1s, therefore,
only under the particular circumstances and nature of this case,
that, 1n my apprehensien, the taking of the franchise itself was
not a violation: of the contract. For, under different circum-
stances, if a franchise be taken and condemned for a highway,
when not connected locally with other property wanted, when
1t-can be exercised on ordinary prnciples elsewhere, when not
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in some respects wncident to, or tied up with, the particular

property and place needed, I am not now prepared to uphold 1t.

I am even disposed to go further, and say, that if any property

of any kind 1s-not so situated as to be exther i the direct path

for a public lughway, or_be redlly needed to build 1it, the mneli-
nation of my mind 1s, that it cannot be taken against the con-
sent of the owner. Because, though the nght of eminent
domain exists in some cases, it does not exist m all, nor as to
all property, but probably as to such property only as, from its
locality, and fitness,.1s . necessary to the public use. Semb.,

4 Mylne & Craig, 116, Webb v. Manch. & Leeds Railway Co.,.
1 Railway Cases, -576.

It may be such, not only for the bed of the road, but per-
haps-for materals 1n gravel, stone, and timber,to build 1t with.
Yet even then it must be necessary and appropriate as nei-

_dents. 2 Dev & Bat. 462, 13 East, 200.

And also,for aught I now see, circumstances must, from 1its
locality and the public wants, raise an urgent necessity for 1t.
“The public necessities” are spoken of usually as the fit
occasion to exercise-the power, if it be not denved from them
m a great degree, and the reason of the case 1s confined to
them. (See cases before.)

'The ancient Zrinode necessitas extended to nothing beyond
such necessity.

Indeed, wnthout further examination, I fear that even these
limitations may not be found sufficient in some kinds of public
highways, — such as railroads, for instance. And I must hear
more 1 support of this last position before acquieseing 1n their
right to take, 272 wnvitum, all the materials necessary to build
such roads, —as the timbers on which therr rails are laid, or
the 1ron for the rails themselves.

Nor do- I agree that, i all cases of a public use, property
which 1s suitable or appropriate can be condemned. 'The pub-
lic use here 1s for a road, and the reasoning and cases are con-
fined chiefly to bridges and roads, and the mcidents to war.
But the doctrime, that this right of eminent domam exists for
every kind of public use, or for such a use when merely con-
venient, though not necessary,.does not seem to me by any
means clearly mamtanable. It 1s too broad, too open to abuse.
Where the public 'use 1s one general and pressing, like that
ofter. 1 war for sites of batteres, or for provisions, little doubt
would exist as to the night. Sulus populi suprema -est lez.
So as to a road, if really demanded m particular férms and
places to accommodate a growing and changing community,
and to keep up with the wants and improvements of the age,
—such as 1ts pressmg demands for easier social mntercourse,
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quicker political communication, or better internal trade, — and
advancing with the public necessities from blazed trees to
bndle-paths, and thence to wheel-roads, turnpikes, and rail-
roads.

But when we go to other pubhc uses, not so urgent, not
connected with precise localities, not difficult to be provided for
without this power of eminent domain, and 1n places where 1t
would be only convenient, but not necessary, I entertain strong
doubts of its applicability Who ever heard of laws to con-
demn private property for public use, for a marme hospital or
state prison?

So a custom-house 1s a public use for the genéral govern-
ment, and a court-house or jail for a State. But 1t would be
difficult to find precedent or argument to justify taking private
property, without consent, t6 erect them on, though appropnate
for the purpose. No necessity seems to exist, which 1s suf-
ficient to justify so strong a measure. A paxtlcular locality as
to a few rods in respect to their site 1s usually of no conse-
guence,, while as to-a light-house, or fort, or wharf, or high-
way between certain termim, 1t may be very 1mportant and
imperative. I am aware of no precedents, also, for such seiz-
ures of private property abroad, for objects like the former,
though some such doctrines appear to have been advanced m
this country 3 Page, 45. Agamn, many things belongmg to
bridges, turnpikes, and railroads, where public corporations for
some purposes, are not, like the land on which they rest, local
and peculiar and public, 1 the necessity to obtain them by
the power of the eminent domam. Such seem to be cars
engmes, &c., if not the timber for rails, and the rails them-
selves. Gordon ». C. & J. Railway Co., 2 Railway Cases,
809.

Such things do not seem to.come within the public exaigency
connected with the roads which justifies the application of the
principle of the eminent domain. Nor does even the path for
the road, the easement itself, if the use of 1t be not publie, but
merely for particular mdividuals, and merely in some degree ben-
eficial to the public. On the contrary, the user must be for the
people at large, — for travellers, — for all, —must also be com-
pulsory by them, and not opfional with the owners,—must bea
right by the people, not a favor,—must be under public reg-
ulations as to tolls, or owned, or subject to be owned, by, the
State, m order to make the corporatlon and object pubhc, for
a purpose like this, 3 Kent, Comm. 270, Railroad Co. v. Chap-
pell, 1 Rice, 383, Memph1s v. Overtor, 3 Yerger, 53, King
v. Russell, 6 Barn, & Cres. 566, King ». Ward, 4 Adol. &
Ellis, 384,

v
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It 1s not enough that there 1s an act of ihcorporation for
a bridge, or turnpike, or railroad, to make them public, so as.
to be able ,to take private property constitutionally, without
the owner’s consent, but their uses, and object, or mterests,
must be what has just been indicated, —must n their essence,
and character, and liabilities, be public within the meaning of
the term “ public use.”” There may be a private bridge, as
well as private road, or private railroad, and this with or wath-
out an act-of mcorporation.

In the present instance, however, the use was to be for.the
whole community, and not a corporation of any kind. ‘The
property was taken to make a free road .for the people of the
State to use, and was thus eminently for a public use, and
where there had before been tolls imposed for private profit
and by a private corporation so far.as regards the interest in
its tolls and property

And the only ground on ‘which that corporation, private
interest, was entitled m any view originally to condemn land
or collect tolls was, that the use of its bridge was public, — was
open to all and at rates of fare fixed by the legislature and not
by 1itself, and subjected to the revision and reduction of the
public authonties.

It may be, and truly 1s, that mdividuals and the public are
often extensively benefited by private roads, as they are by
mills, and manufactories, and private bridges. But such a
benefit 1s not technically nor substantially a public use, unless
the public has nghts. 1 Rice, 388. And mn pomt of law 1t
seems very questionable as to the power to call such a eorpora~
tion a public one, and arm 1t with authonty to seize on private
property without the consent of its owners.

I exclude, therefore, all conclusions as to my opmions here
bemg otherwise than i conformity to these suggestions,
though when, as in the present case, a free public use n a high-
way and bridge 1s substituted for a toll-brnidge, and on a long
or great and mecreasing line of public travel, and thus vests both
a new benefit and use, and a more enlarged one, 1 the public,
and not m any few stockholders, I have no doubt that these
entitle that public for such a use to condemn private property,
whether owned by an mndividual or a corporation. Boston W
P Co.v. B. & W Railroad Corp., 23 Pick. 360. And it 1s
manifest that unless such a course can be pursued, the means
of soctal and commercial mtercourse mught be petrified, and
remamn for ages, like the fossil remains 1n sandstone, unaltered,
and the government, the organ of a progressive community,
be paralyzed in every important public improvement. 2 Dev.
& Bat. 456, 1 Race, 395; 8 Dana, 309.
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1 exclude, also, any inference, that, mn assenting to the doe-
trie, that an act of mcorporation for a toll-bridge is'a contract,
giving private interests and nghts as well as public ones, and
thereby not allowing a State to take the pmvate ones or alter
them, unless for some legitimate public use, or by consent, as
laid down m 4 Wheat. 628, I can or do assent to the doctrme
of some of the judges there 1n respect to public offices bemg
such contracts as not to be changed or abolished by a State on
public considérations; without memrring a violation of the eon-
tract.

1 should be very reluctant to hold, till further advised, that
public offices are nof, like public towns, counties, &c., mere
political establishments, to be abolished or changed for political
considerations connected with the public welfare. 9 Cranch,
43. The salaries, duration; and existence of the offices'them-
selves seem to be exclusively public matters, open to any mod-
ification which -the representatives of the public may decide to
be .necessary, whenever no express restriction on the subject
has been mmposed 1n the constitution or laws. Quare. Hoke
v. Henderson, 4 Dev 1.

This would seem the implied condition of the office or'con-
tract, as much as that it may be taxed by the government
under which it 1s held, though not by other governments so
as to impair or obstruct it. See, as to the last, McCulloch ».
Maryland, 4 Wheat. 316, Weston ». The C. C. of Charles-
ton, 2 Peters, 449, Dobbms ». Comm. of Ene City, 16 .Pe-
ters, 435. .

Finally, I do not agree that even this franchise, as property,
can-be taken from this corporation without violating the con-
tract with 1t, unless the measure was honest, bond fide, and
really requared for what 1t professed to be, beside bemg, as be-
fore remarked, proper, on account of the locality-and nature of’
thas property, to be condemned for this purpose. -

And though I agree, that, for most cases and purposes, the
public authorities 1 a State .are the suitable judges as to this
pomt, and that the judiciary only decide if their laws are con-
stitutional (2 Kent, Comm. 340, T Rice, 383), that the legis-
lature generally acts for the public mn this (2 Porter, 303, 3 Bl
Comm. 139, note, 4 D. & E, 794, 797), that road agents
are their agents, under this limitation (1 Race, 383), yet I am
not prepared to agree, that if, on the face of the whole pro-
ceedings, — the law, the report of commssioners, and the domngs
of the courts, —1t 1s manifest that the object was not legitiinate,
or that illegal mtentions were covered up m forms, or the
whole proceedings a mere “pretext,” our duty would require
us to uphold them. Ibid., Rice, 391. In England, though
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this power exsts, yet if used maliciously ‘or wantonly, 1t 1s
held to be voxd. Boyfield ». Porter et al., 13"East, 200.

In this case, however, while the fairness-of 1t 1s impeached
by the plamntiffs 1 error, yet on the record the object avowed
1s legal. It was to make travel free where it was before taxed,
and the bridge, though remote from the changes deswed m the
old road, was still situated on the great line of travel over 1t,
and not merely by color and finessé connected, and, from -
creases in, population and business, seemed proper to be made
free at the expense of the town or county

Nor on the face of ‘the record do the proceedings seem void,
because the assessment may have been-without a jury, when
1t was magde by the legal officers, appointed for that purpose.
3 Peters, 280, 2 Dev & Bat. 451, 460, Beekman . Sar.
Railroad, 3 Paige, Gh. 45. Nor voird as made by the commis-
sioners without notice, when the return states notice, and when
there was a full: hearing enjoyed by all before the court on
the report.

Nor void because the compensatiori was too small to the
corporation, — as 1t was assessed m conformity to law, — or too
burdensome to the town alone to discharge, though the last
might well have been flung on a larger number, like a county
10 N. Hamp. 370, Tomlins, Dict., Ways, 2, 1 Rice, 392. Nor
because the commissioners take. a fee instead of an easement,
when the legislature provide for a fee as more expedient.
2 Dev & Bat. 451, 467 “Nor because some of the property
condemned was personal, when it was mixed with the real,
and when real or personal, if needed and appropriate, may
at tumes be liable. 1 Ruice, 383.

‘With these explanations, I would express my coneurrence m
the jndgment of ‘the court.

Mr. Justice WAYNE delivered a dissenting opwnion.

Order

The West River Bridge Company, Plamntiffs m error, ». Joseph-
Dix, and the Towns of Brattleboro’ and Dummerston i the
County-of Windham.

This cause came on to be heard on the transcript of the
record from the Supreme Court of Judicature of the State of
Vermont; and was argued by counsel. On consideration where-
of, 1t 1s now*here ordered and adjudged by this court, that the
judgment of the said Supreme Court m this cause be and the
same iS hereby-affirmed, with costs.
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The West River. Bridge Company, Plaintiffs in error, ». The
Towns of Brattleboro’ and Dummerston, in the County of
Win&iham, and Joseph Dix, Asa Boyden, and Phineas Under-
wood. :

"This cause came on to be heard on the transcript of the,
record from the Supreme Court of Judicature of the State
of Vermont, and the Chancellor of the first Judicial Circuit of
the said State of Vermont, and was argued by counsel. On
consideration whereof, it is now here ordered and adjudged by
this court, that the judgment of the said Supreme Court of
Judicature and Chancellor of the first Judicial Circuit of the
State" of Velbmont in this cause be and the same is hereby
affirmed, with costs.

CrarLEs PATTERSON, APPELLANT, v. EpMUND P. GAINES AND Wire.*

The opinion of this court in the case of Gaines ». Relf and Chew, (2 Howard
619,) reviewed. . -

A court of equity can decide the question whether or not a Farty is the heir of a
deceased person. It is not necessary to send the issue of fact to be tried by a
court of law.

‘Where a marriage took place in Pennsylvania, it must be proved by the laws of
Pennsylvania. In that State it is a civil contract, to be completed by any words
in the present tense, without regard to form. and every intendment is made in
favor of legitimacy.

‘Where the complainant in a bill offers to receive an answer without oath, and the
defendant accordingly filed the answer without oath, denying the allegations of
the bill, the complainant is not put to the necessity, according to the general
rule, of contradicting 'the answer by the evidence of two witnesses or of one
witness with corroborating circumstances. The answer, being without oath, is
not evidence, and the usual rule does not apply. )

In this case, however, even if the answer had been under oath and had denied the
allegations of the bill, yet there is sufficient matter in the evidence of one wit-
ness, sustained by corroborating circumstances, to support the bill.

A marriage may be proved by any one who was present and can identify the
parties. If the ceremony be performed by a person habited as a priest, and
ﬁer verba de presenti, the person performing the ceremony must be presumed to

ave been a clergyman. .

If the fact of marriage be proved, nothing can impugn the legitimacy of the issue,

" short of the proof of facts showing it to be impossible that the husband could be”
the father.

By the laws of Louisiana znd Pennsylvania, 2 marriage between a woman and a
man who had then another wife living was void, and the woman could marry
again without waiting for a judicial sentence to be pronounced declaring the

~marriage to be void.

-If she does so marry again, and the validity of her second marriztaﬁe be contested,
upon the ground that she was unable to contract it because the first marriage
was legal, it is not necessary for her to produce the record of the conviction of

* Mr. Chief Justice Taney did not sit in this cause, a near family relative being
interested in the event.

Mr. Justice McLean did not sit in this cause.

Mr. Justice Catron did not sit-in this cause, by reason of indisposition.



